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Preface 

The    interpretation  wuich   the    Fourteentli   Article 
or   the    Amendment    to    the    Constitution  of  tlie    'United 
•^tates     has   received   at    the    hands   of  the    Federal 
Supreme   Court  has   given  to    thnt   Article    a   aiear.ing   quite 
different    from   that   vrhich   many   of   tiiose    who    participated 
in    its   drafting  and  ratification  have    asserted    that    it 
v;as    intended    to   have.        An  examination,    therefore, 
of  the    circumstances   under  vhich   this   addition   to   our 
fundamental   instrument   of   govei-Timent   was   made,    to   dis- 
cover,   if   possible,    the    desires   and  expectations   of   its 
f r^me  rs    and    sur.'porters,    becomec    an    interesting  and 
important    inquiry. 

The    principal   sources    o."  information  used   in   the 
preparation   of   the    study  have    been   the    debates    in 
Congress,    the    reports    of   congressional   committees, 
especially   those    made    by    the    Reconstruction  Committee, 
tlie    <ioumal   of    the   Reconstruction   Committee,    the    jour- 
nals,   docaments,    and  debates   of   the    legislatures   of 
the    several  '^tates,    and   contemporary   newspapers   and 
magazines . 

Before    publication   it    i^    the    author's   intention  to 
add   to   the    results   hiere    presented   chapters   giving    tiie 
legislation  enacted   under   and   the    judicial   construction 

or   interpretation  of,    the    XIV  Amendment. 

Che    auti^ior's    thanks   are    due    to   I'rofessor  T.   T. 
TJilloughby   rho    suggested    to  him   the    preparation   of   this 

work  and   has    aided  him  v;ith  advice    daring   its    prosecution 


THE  FREEDLffill'S  BUREAU  /JJD  CIVIL  RIGHTS  BILLS, 


To  get  at  the  basis  of  the  Fourteenth  Amendrfient,  to  grf^Ep  it's  true 
meaning  fmd  pxirt>ose,  e.s  vrell  as  to  understand  the  object  of  it's  framers 
and  of  the  people,  it  is  nocesEary  to  analyze  the  Icgislaticr.  which  pre- 

•  ceded  and  followed  the  adoption  of  the  Amendnent,  the  eaur,os  or  alleged 
cauces  v/hich  led  to  such  legii^lation  and  to  the  proposal  and  adoption  of 
the  Amendment,  '  The  legislation  preceding  the  adoption  of  the  j^xiendnent 
will  probably  give' en  index  to  the  objecte  Congress  was  striving  to  obtcjin, 
or  to  the  evils  for  which  a  remedy  was  being  sought,  while  the  legislation 
which  followed  it's  adoption  irill  give  at  least  a  partial  interpretation  of 
whet  Congress  thought  the  Amendment  neant  and  what  things  or  subjects  it 

^included.   This  ■legislation,  together  vdth  the  debates  in  Congress,  v,'hile 
being  considered  by  that  body,  as  well  as  the  debates  on  tho  .imendment  it- 
self, Shonld  afford  us  sufficient  material  end  facts  on  v:hi(;h  to  base  a 
fairly  accurate  estimate  of  what  Congress  intended  to  accomplish  by  the 
Amendment.   In  fact,  a  careful  analysis  of  these  measures  tnd  debates 
shcuid  enable  us  to  state  vdth  as  much  certainty  as  most  concT.unions  are 
stated  just  what  object  or  objects  Congress  and  the  framers  of  the  Amend- 
ment had  in  view  in  submitting  it  to  the  State^for  ratification.   As  to 
jyhat  the  people  or  the  State<a.thought  of  it,  vdll  be  considered  in  a  later 
chapter. 

A  caucus  of  the  Republican  members  of  the  House  was  held  on  Saturday, 
Dncember  2d,  1865,   Thaddeus  Steven's,  by  tacit  consent,  assujEred  the  leadei*- 
ship  and  submitted  the  following  plan  to  the  caucus;   D.,  To  claim  the  whole 
question  of  reconstruction  as  the  exclusive  business  of  Congreaa.   2,   To 
regard  the  steps  that  had  already  been  taken  by  the  President  for  the  res- 
toration of  the  Confederate  States  as  only  provisional,  and,  therefore, 
subject  to  revision  or  reversal  by  Congreo,   3,  Each  Kouse  to  forego 


2. 

the  oxorcise  of  it's  function  of  judging  of  the  election  and  qu&lific£tionG 
of  it*E  o-fTo.   noip.berE  in  case  of  thoco  eloctod  by  the  Southern  v^tater.   This 
plan  vras  accepted  T.ithout  objection.   The  caucus  alco  dirncted  the  clork  of 
the  House  to  omit  froct  the  roll  all  members  from  the^outhern^tates  and 
ordered  that  a  joint  resulution  for  the  appointEont  of  a  joint  coimnittee  of 
fifteen  be  introduced.   This  Coiunittee  ivas  "to  inquire  into  the  conditions 
of  the  States  which  fomed  the  EO-callcd  Confederate  ^States  of  America,  and 
report  v;hether  they  or.  any  of  them  are  entitled  to  be  represented  in  either 
House  of  Congress",  and  providing  that  'until  such  report  be  Eade  and  acted 
upon  by  Congrons  no  member  from  such  States  be  received  into  either  House," 
This  progrtiEiie  ras  carried  out  in  the  House  on  the  following  Monday,  (l) 

This  caucus  and  it's  programme  was  but  fore shadcving  the  struggle  that 
was  to  take  place  between  the  President  and  Congress  over  the  question  of 
reconstruction. 

The  Preedmcn's  Bureau  Bill  is  the  first,  in  joint  of  time,  of  the 
efforts  of  CongrosB  to  reccnctiiict  tho  Southern  States,   The  original  bill 
was  enacted  I'arch  3d,  1865,  and  was  to  expire  one  year  after  the  terninatitTn 
of  hostilitioG,   It's  object  T<as  to  protect  and  support  the  freedmen  who 
were  within  the  territory  controllod  by  the  Union  forces. 

The  Thirty-ninth  Congrosc  asrembled  in  Decenber,  1865,  rj\d  on  January 

5'h,  1866.   Mr,  Iroribull  introduced  a  bill  to  enlarge  the  powers  of  the 

Freedmen 's  Bureau.   This  bill  was  referred  to  the  Judiciary  CoLr'mittee  of 

the  Senate,  of  wl-JLch  IJrJ^  Teaiabull  was  Chairman,  from  which  it  was  reported 

back  sis  days  later  with  amendments.   Aside  from  the  subject  matter  of  this 

bi^l,  it's  consideration  is  very  important  as  shoialng  the  feelings  and  ten- 

of 
dencies  of  Cor^ressncn  near  the  opening/^the  session,  the  gradual  weakening 

of  the  conservatives,  and  their  fi'iSad  uni on  with  the  Radicals. 


(1)  Dewitt,  The  Snae  and  Impeaclmient  of  Andrew  Johnson,  pp.  27  -  28, 
and  the  CongresBional  Globe,  1st  Sess,,  39th  Cong.,  pp.  5  -6, 


Tbe  bill,* as  reported  from  the  Committee  ^  l.!r,  Tranibull,  consisted  of 
eight  sections,  the  seventh  and  iighth  of  which  are  of  importance  to  ue. 
The  other  secjsions  authorised  the  President  to  divide  the  country  into 
districts,  to  appoint  coEirdssioners,  to  reserve  frora  sale  or  settlement 
certain  public  lands  in  Florida,  Mississippi  nnd  Arkansas,  which  were  to 
be  allotted  to  the  loyal  refugees  end  freedmcn  in  parcels  not  exceed- 
ing forty  acres  end  to  direct  the  commissioners  to  purchase  sites  or  buildJngE 
for  schools  and  asylums. 

The  seventh  section,  which  is  of  greatest  importance,  declares  it  to  be 
the  duty  of  the  President  to  extend  military  protection  and  jurisdJ.ction 
over  all  cases  where  any  of  the  civil  rights  or  immunities  belonging  to 
whit©  persons (  including  tJie  right  to  make  and  enforce  contracts,  to  sue, 
be  parties,  and  give  evidence,  to  inherit,  purchase,  sell,  hold  and  anyr  real 
ns   personal  property,  end  to  have  the  full  and  equal  benefit  of  all  laws  and 
proceedings  for  the  securing  cf  personH  and  estate'^  are  refused  or  denied, 
in  consequence  of  local  law,  customs^ or  predujice,  on  account  of  race, 
color,  or  previous  condition  of  servitude,  or  where  different  punishjaents  or 
penalties  are  inflicted  than  are  prescribed  for  v/hlto  persons  coiriinitting  like 
offenses. 

The  eiglith  section  T:&e   p3?!E«itive  in  it's  nature,  making  it  a  misde- 
meanor, punishable  by  a  fine  of  $1000,00,  or  imprisonir.ent  for  one  year,  cr 
both,  for  any  one  to  deprive  another  of  any  of  the  rights  enumerated  in 
the  preceding  section  on  account  of  race,  color,  cr  previous  condition  of 
servitude.   These  two  sections  of  the  bill  were  only  to  apply  to  those 
-States  or  districts  in  which  ttie  ordinarjr  course  of  judicial  proceodingihad 
been  interrupted  by  the  war.   The  officer'Sand  agents  of  the  Biiroau  were  to 
hoar  and  determine  all  offenses  comirdtted  against  the  provisions  of  this 
section,  as  well  as  all  oases  v/here  there  was  discrimination  on  aBKount  of 
race  or  color,  imder  such  rules  b3i6.   regulations  as  the  President,  through  the 
?7ar  Department,  mifht  prescribs,   (2) _,«__^_^ 

(2)  Globe,  39th  Cong,,  1st  Sess,,  pp„  209  -  10, 


? 


The  whole  till  itay  be  sold  to  be  a  war  neaeure  applicable  in  time  of 
peace,  for  militery  officei^c  vrex^e  to  be  put  in  charge  of  the  districts. 
There  seems  to  be  little  doubt  but  that  it  was  unconstitutiofaal  and 
that  it  could  scturcely  bo  justified  oven  ac  a  war  measure.   The  measure 
was  unwise  and  inejqjedient  to  say  the  least  of  it,  for  it  retarded 
rather  than  aided  reconstruction. 

Besides  providing  for  nilitary  courts,  tbe  bill  took  from  the  \itates 
matters  Tyhich  the  States  and  local  coLununities  had  up  to  that  time  entirely 
controlled,  for  never  before  had  the  Federal  CovemmGnt  interfei-cd  or 
attempted  to  interfere  with  the  rights  of  the  x^ates  to  determine  who  should 
be  qualified  to  meJ<e  and  enforce  contracts,  sue  and  be  sued,  give  testimony, 
inherit,  etc. 

It  was  claimed  that  the  second  sectifen  of  the  Thirteenth  ^jnendmcnt 
gave  Congress  the  pov;er  to  do  anything^  to  axawe  to  the  freedr.en  ^1  the 
civil  rights  that  were  secui-ed  to  v/hite  men^    Mr,  Hendricks,  of  Indiana, 
denied  iiiat  construction,  holding  that  no  new  rights  were  conferred  upon 
froedrien,  sxi^   that  the  only  effect  ofthe  Amendment  was  to  break  the  bonds 
which  bound  the  slave  to  his  master.   He  also  contended  that  the  laws  of 
Indiana,  which  did  not  pentdt  negroes  to  acquire  real  estate,  make  contracts, 
cr  to  intermarry  vdth  whites,  would  practicajly  be  arinullod  by  the  bill, 
sine©  they  were  civil  rights.   He  alsoijiregeycded  the  right  to  sit  on  a  jury 
^a  civil  right.  (3) 

Mr.  TcuHibull,  repljdng  to  l^Ir,  Hendricks,  said  that  the  provisions  of 
this  bill  ¥,hich  would  interfere  with  the  lavfs  of  Indiana  could  have  no 
c^ee^iion  there,  since  the  ordinary  esKse^of  judicial  proceedings  v/as  not 
interrupted.   He  held,  however,  that  the  second  section  of  the  Thirteenth 
Amendment  v/as  adopted  for  the  purpose  of  giving  Congress  pov;er  to  pass  laws 
destroying  all  discriiiirs.ticnE  in  civil  rights  against  the  black  man.   He 
denied  tJiat  the  bill  interfered  vdth  the  laws  against  th.e  amalgamation  of 


(3)   Ibid.,  p.  318, 


y 


tho  races,  since  they  equilly  forbade  the  white  men  to  marry  a  negro. 
Y/hilo  this  bill  was  to  be  temporary,  he  rtated  that  the  Civil  Rij^hts  Bill, 
which  T/as  then  before  Congress,  was  intended  to  be  permanent  end  to  extend 
to  all  parts  of  the  country.   It  was  incraabent  on  Cong^resK,  he  declared, 
to  S6cia:e  this  protection  if  the  States  v.'ould  not.  (4) 

Senator  ^."ilson,  of  Mascachusetts,  who  later  became  Vice-President 

m 

Tinder  General  Grant,  pointed  to  tho  fact  tliat  ■'.he  laws  of  many  of  the 
ciouthern  estates  were  inconsistent  with  freedoin,  and  that  the  Civil  Right  s 
Bill  was  to  annul  the  black  codes  and  put  all  under  the  prmtection  of  equal 
laws,   (5)   Mr.  Davis  tried  to  amend  the  bill  to  secure  an  appeal /ebp  the 
decision  of  the  acents  of  the  Bureau  to  the  Counts,  but  all  his  amendnientB 
were  rejected.  (6)    He  also  held  thit  the  bill  v.as  unconstitutional 
in  that  it  invested  the  Bureau  vdth  judicial,  powers,  these  powers  to  be 
exercised  by  Army  officers,  and  that  it  deprived  the  citizen  of  his  right 
to  trial  by  jury  in  ci'vil  cases  contrary  to  the  Seventh  iimendment  to  the 
Constitution.   He  agreed  with  Lir,  Hendricks  as  to  its  effect  ttn  tJie  laws 
against  the  intermarriage  of  the  races.    He  predicted  that  the  vSouthorn 
States  would  be  kept  out  until  Gongress  had  passed  some  obnoxious  amendments, 
had  conferred  suffrage  on  the  negroes  in  the  District  of  Columbia,  had  im- 
posed the  sa»e  odious  principle  on  thoNaouth  which  most  of  ihe  -northern 
r-itates  rejected  with  scorn,  exid  had  enacted  the  Freedmen's  Eureau  and  Oivil 
Rights  Bills,  (7) 

The  bill  was  passed  in  the  Senate,  January  25tb,  1866,  by  a  vote  of  o7 
to  10,  the  vote  being  strictly  partisaii,  (8) 


U)  Ibid./  pp.  321  -  323, 
[£)  Ibid.,  p,  340 ^j 
6)  Ibid.,  pp.  37^-^46^  3li-  H^o 


\\\   Ibid.,  pp.  415  -  19, 
(8)  Ibid,,  p.  421. 


? 


The  bill  wa§  then  debated  in  the  House  at  considerable  length,   Llr. 
Da7a;on,  of  Ponnsylvtmia,  in  opposing;  it,  stated  that  he  regarded  the  privi- 
leges or  rights  d^^«e?  by  the  fourth,  fifth  ahd  si::th  arccndnentfi  as  tifc*-- 
the  birthright  of  every  American.   He  asserted  that  the  Kadicalc  held 
that  both  races  were  equal,  sooielly  sjid  politically,  and  that  this  involved 

the  same  rights  and  privileges  af  hotels,  in  railway  cars,  in  churches,  in 

to 
schools,  tiie  nane  right  to  hold  office,  Mss   sit  on  juries,  to  vote, 

to  preside  over  courts,  etc.  (9)    VShile -aais  interpretation  probably 

could  not  be  given  to  the  bill  itself,  it  yet  shows  Jifesrt  soEe  of  the  minority 

thought  and  felt  to  be  the  inevitable  result  of  the  doctrines  enuiiciated 

by  the  Radical  leaders,  and  as  will  be  seen  later,  these  very  principles 

T/ere  finally  incorporated  into  the  laws  of  the  nation's  Government  by  tlie 

party  and  m^  vvho  denied  having  any  puch  intentions, 

Mr.  Ke»r,  (lO)  of  Indiana,  and  llr,  Marshall,  of  Illinois,  were  of  the 
opinion  that  the  tlrdrteenth  Amendment  did  not  authorize  the  bill.   The 
latter  asserted  tliat  if  the  bill  were  carried  out,  it  would  be  in  the  power 
of  the  Federal  Government  to  establish  military  tribunals  in  every  State 
where  there  was  discrimination  against  negroes.   He  regarded  the  right  to 

LI  rights  -enf 
color a  (ll) 

Mr.  Rousseau,  of  Kentucky,  said  that  under  the  operation  of  th©  bill 
a  minister  refusing  to  marry  afaegro  and  white  person  would  be  conanitting  a 
criminal  act  and  would  consequently  be  subject  to  4  penalty  imposed  by  the 
eighth  section.   He  also  declared  that  it  gave  hegroes  the  same  privilege -^ 
in  railway  cars  and  theaters,  and  that  there  would  be  mixed  shhools  where 
it  vfas  in  operation.    He  cited  a  letter  from  Charleston  to  show  that  ho 
was  right  in  regard  to  schools,  pnd  declared  that  no  one  could  successfully 
combat  his  position,  and  v;hile  he  was  interrupted  several  times,  no  one 


;9)  Ibid.,  P,  541. 
,10 J  Ibid.,  p.  623.^, 
.11)  Ibid,,  ppo  62^'-  29, 


/o 


questioned  his  statements  in  regarcl  to  those  things,  (12) 

l»lr.  Moultcn  held  that  the  right  to  sit  in  juries  and  -theright  to  - 

marry  were  not  civil  rights,  but  I»Ir,  Thornton  of  the  sane  -ptate  thought 

otherTd.se,  (13)   Mr.  Grinnell,  of  Iowa,  seemed  to  regard  the^right  to 

bear  arms^^a  civil  right,  for  in  giving  evidence  to  shov?  that  the  bill  vras 

needed  in  Kentuc!^'-,  he  pointwd  to  the  fact  that  negroes  v?ere  not  allowed 

to  keep  a  gun,  to  sit  on  the  jury,  or  to  vote,  (14)    I.!r,  Eliot,  of 

MassfehusettE,  who  had  charge  of  the  bill  in  the  House,  moved  an  .Amendment 

to  the  seventh  section  by  inserting  as  one  of  the  rights  to  which  negroes 

were  entitled  "the  constitutional  right  to  boar  arms."  (15)   Since  the 

a- 
House  adopted  this  /inendment,  which  was  al»©  concurred  inby  the  Senate, 

it  is  evident  that  the  riglit  to  bear  arms  was  regarded  as  one  of  tlie 
rights  pertaining  to  citisons,  exid  an  this  right  is  secxared  by  the  second 
Amendment,  it  may  reasonably  bo  inferred  that  the  other  rights  and  privi- 
leges secured  or  enumerated  by  the  first  eight  /anendments, 
were  also  regarded  as  belonging  to  all  persons.   The  bill  ps.ssed  the 
House  Febrtiary  6tii,  186QI,  by  a  vote  of  136  to  33  (16)  -  only  one 
Republican ^from  Llissoiuriy'voting  in  the  negative. 

When  the  bill  was  again  before  the  Senate,  with  the  House  amendments, 
Mr.  Tefebull  renarked  that  the  amendment  as  to  the  right  to  bear  arms 
did  not  alter  the  meaning  of  the  section.    That  is,  that  the  right  to 
bear  anas  being  a  civil  right  secured  by  the  Constitution  v.ould  have  been 
secured  to  the  negroes  by  the  bill  in  it's  original  form.  (17, 


fl2)  Ibid.,  Appendix,  pp.  69  -  71, 
[13)  Ibid.,  p.  632  "" 
(I4)lbid,,  p.  651. 
[15)  Ibid.,  p,  654 
[165  I^i^'f  P-  688 
.17)  Ibid.,  p.  743, 


// 


On  Febrviai-y  19-th,  the  President  roturned  the  bill  to  the  Senate 
with  a  veto  F.essage,  Ke   thought  it  not  only  inconsistent  with  the  pub- 
lic welfare  and  imconctitutional  in  certain  provisions,  but  also  ob- 
iiofc.ouB  to  the  objection  that  it  did  not  define  the  irivil  rights  and  in- 
micities  to  be  secured  to  the  froedmen  by  it.  (18)   Messrs,  Davis  and 
Trtanbull  were  the  only  Senators  who  spoke  on  the  veto.   The  fornar,  in 
Eupporting  it,  declared  that  the  intennarriage  of  the  races,  commingling 
in  hotels,  theaters,  steamboats,  and  other  xrivil  rights  and  privileges, 
had  always  been  denied  the  free  negroes,  until  llassachusetts  had  recently 
grai^ted  then,  (19)    lar,  Trumbull  spoke  quite  at  length  in  opposition 

to  the  veto,  but  never  denied  or  questioned  the  contention  of  tlr,  Davis. 

6--,  -v       ;  / 
The  veto  war>  sustained  February  ^Oth,  4h-e  vote  bfelnf  30  to  18  in 

favor  of  the  bill,  and- so^  not  the  necesstury  two-thirds'"  to  override  the 

veto,  (20)  ' 


(18)  Ibid.,  p.  916,   Among  tther  things  he  declared:  "I  share  with 
Congress  t^e  strongest  desire  to  secure  to  the  freodmen  the  full  enjo3rment 
of  their  froedon  snd  property,  ejid  their  entire^ependence  aisd  equality  in 
making;  contracts  for  their  labor;  but  the  bill  before  me  contains  provisions 
which,  in  ny  opinion,  are  not  warranted  by  the  Constitution,  and  are  not  v/ell 
suited  to  accomplish  the  end  in  view, In  thoso  eleven  ^t ate s,  the  bill 

subjects  any  white  person  who  may  be  charged  with  depriving  a  freedman  of 
•any  civil  riglits  or*  immunitios  belonging  to  white  persons'  to  inprisonment, 
or  fine,  or  both,  without,  ho^vever,  defining  the  'civil  rights  and  immuni- 
ties' which  are  thus  to  be  secured  to  the  freedmcn  by  military  law, 

"The  trials, having  their  origin  under  this  bill^ are  to  take  place  with- 
out the  intervention  of  a  jury,  and  rdthout  any  fixed  rules  of  law  or  evi- 
dence.  The  rules  on  which  offenses  are  to  he  heard  and  determined  by  the 
numorouE  agents  are  such  rules  and  regulations  as  the  President,  through  the 
\Tsj7  Departrient^, shall  prescribe ,   No  previous  prosontment  is  required,  nor 
any  indictment  charging  the  commiLjnion  of  a  crime  against  the  lavrs;  but  the 
trial  must  proceed  on  charges  and  siiecifications.   The  punishment  will  be  - 
not  what  the  law  declares,  but  such  as  a  court-martial  may  think  proper;  and 
from  these  arbitrary  tribunals  there  lies  no  appeal,  no  vorit  of  error  to  any 
of  the  courts  in  which  the  ^onstitutionaJJ  of  the  United  States  vests  exclusive 
ly  the  judicial  pov/er  of  the^Sounrty,  "   This  system^ he  said,  of  military 
jurisdiction  could  not  be  reconciled  vdth  the  fifth  and  sixth  Amendments  to 
the  Constitution  of  the  United  States. 

Message  is  cJLso-  in  MoPherson's  reconstruction,  p.  68,   In  his  second 
veto  of  the  bill,  July  16th,  1866,  be  reaffirmed  the  objections  given  in  his 
veto,  February  19th,  and  referred  to  the  tivil  ^ig.htsi^ill  v-hich  had  been 
passed  over  his  veto,  April  9th  as  a  fortliJar  reason  sigainst  the  necessity 


/^ 


Messrs,  Doolittle,  Cowan,  Dixon,  Morgan,  and  Stewart  were  Gntong  the 
Republicans  voting  with  the  Democrats,  but  some  of  those  who  were  able 
at  that  time ^ to  be  controlled  by  reason  were  soon  won  over  by  the  Radicals. 
TWhile  the  bill  failed  to  become  law,  it  was  practically  reenacted  July 
16th,  1866,  over  the  veto  of  the  President,   His  second  veto  was  so  slrorx, 
howevei',  that  painty  discipline  and  prejudice  were  neceGsary  to  keep  it 
from  being  sustained,  as  it  could  not  have  been  sustained  on  it's  merits,  (SEl) 

So  bitter  vms  the  fight  against  the  President  at  the  time  that  both 
Houses  passed  the  bill  over  the  veto  on  the  same  day  that  it  was  received, 
without  debate  in  the  House  a«d  with  two  speeches  in  the  Senate,  fr'wen  before 
the  message  was  printed,  (22) 


of  the  bill.   In  reference  to  the  Civil  Rights  Bill,  he  declared:  "By  the 
£_Q,  provisions  of  the  act  full  protection  is  affoKbd  through  the  district /Courts 
of  the  United  States,  to  all  j>ersona  injured  and  v/hose  privileges,  as  thus 
declared,  are  in  any  way  imptj^ed;  and  heavy  penalties  are  denounced  against 
the  perion  who  will"ully  viilates  the  law,   I  need  not  state  that  that  law 
did  not  receive  my  approval;  yet  it*s  remedies  are  far  more  preferable  than 
those  proposed  in  the  present  bill,  the  one  being  civil  and  the  other  mili- 
tary," 

In  reference  to  that  part  of  the  bill  which  made  it  possible  for  a  man 
to  be  deprived  of  his  property  contrary  to  the  fif;^ Amendment,  h©  said: 
"As  a  general  principle,  such  legislation  is  unsafe,  unwise,  partial  and  un- 
constitutional."  McPherson's  Reconstruction,  p.  147, 

(19)  Glob©,  ?9th  Cong,,  1st  Sess,,  p,  936, 

(20)  Ibid,,  p,  943, 

(21)  Eiirgess:  Reconstruction  and  the  Constitution,  p,  89, 

(22)  Blaine,  in  his  "Twenty  years  cf  Congress",  volume"*, , p.  171, 
It  required  potent  par suasion,  reinforced  by  the  severest  party  d 


to  prevent  a  serious  break  in  both  Houses  against  the  bill 


ays: 
party  discipline. 
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The  Civil  Rights  Bill  war,  midoubtedly  the  most  imr^crtant  bill 
passed 

during  the  first  session  of  the  39th  Congress,   It  was  a  compan- 
ion measure  of  the  Freedcon's  Bureau  Bill,  both  being  introduced  at  the 
sane  time  by  Senator  Tr^bull.   Both  bills  sas  also  referred  to  the 
saem^corainitteoy^a^ey^ea^back  at  the  same  time.    Precedence  was  give^y 
however,  to  the  Freedmen's  Bureau  Bill,  but  after  it's  failure  to  becor.e 
law,  the  Civil  Rights  Bill  was  tal-ren  up  and  debated  at  great  length  -  the 
minority  using  every  means  possible  to  prevent  it's  passage. 

The  Radicals  were  very  much  chagrined  by  the  successfull  veto  of  the 
Freedmen's  Bureau  Bill,  and  every  efffert  was  made  to  bring  the  "i^O^^Ci. kj>-uJ 
into  line.   The  party  white  T/as  brought  to  bear  with  telling  effect, 
e.s  it  was  determined  that  the  oivil  Rights  Bill  should  become  law.   The 
first  section  of  the  Civil  Ri  hts  Bill  was  le^most  identical  with  ,/^ection 
14  of  the  Freedmen's  Bureau  Bill  as  finally  adopted,  and  it  is  to  the  first 
section  of  the  Civil  Rights  Bill  that  we  especially  wieh-  to  direct  at_^ 
4«nti©n,  since  it  was  to  secure  the  provisions  of  this  section!^  that  the 
first  section  of  the  Fourteenth  Amendment  was  incorporated  into  tBaaci  *«»*^ 

c 

jiJonstitution,   The  first  section  was  in  fact  the  basis  of  the  whole 
bill,  the  other  sections  meHBly  providing  the  macMnery  for  its  enforce- 
ment. 

Section  one  as  originally  introduced^ declared  that  there  should  be 
"no  discrimination  in  civil  rights  or  imntmities  among  the  inhabitants 
of  any  >§tate  or  t-erritory  of  the  United  States  on  accoiint  of  raco  color, 
or  previous  condition  of  slavery;  but  the  inhabitants  of  every  race  and 
color,  without  regard  to  any  previous  condition  of  slavery  or  involuntary 
servitude,  except  as  a  punishment  for  crime  whereof  the  partj'  shall  have 
been  duly  conHfccted, shall  have  the  seme  right  to  make  and  enforce  contracts, 
to  sue  parties,  and  give  evidence,  tbie  inherit,  purchase,  lease,  sell, 
hold,  and  convey  real  and  personal  property,  and  to   full  and  equal  benefits 
of  all  laws  and  proceedings  for  the  security  of  person^  and  property,  and 
shall  be  subject  to  like  ptoniishmont,  pains  and  pcnaltiesp  and  to  none 


11. 


other,  agy  law,  statute,  ordinance,  regulation,  or  custom,  to  the  contrary 
notvrithdtemding."   It  was  subsequently  added  that  all  persons  born  in  the 
United  States,  and  not  subject  to  any  foreign  power,  Indians  not  ^^^*-t<iA 
being  excluded,  were  citizens  of  the  United  States.  (23)   The  purpo£;G 
of  this  clause  was  to  make  a  declaration  that  negroes  were  citizens  of  ih  e 
United  States,  sjid  so  avoid  the  consequences  of  the  Dred  Scott  decisiono 
This  is  the  ohly  notable  difference  between  the  provisions  of  this  section 
of  the  Civil  Rights  Bill  ahd  those  of  the  Freedmen's  Btireau  Billo 

Mr,  Tnmbull,  Chairman  of  the  Senate  Judiciary  Oorcaittee,  and  the 
putative  father  ofHthe  Civil  Rights  Bill,  said  that  the  purpose  of  the 
bill  was  to  destroy  the  d^i soritn j nati on  made  against  the  negro  in  the  laws 
of  the  J^ou them  ^ates  and  to  carry  into  effect  the  Thirteenth  Amendiaent, 
The  second  section  of  the  ^ondnont  gate  tongress  the  power  to  pass  e^ty  bill 
that  it  deemed  appropriate  to  secure  the  freedom  conferred  by  the  first 
section.   -He^ cited  the  lawe  of  Sotith  Carolina  and  Mississippi  to  show 
that  the  negroes  were  discriminated  against,  Ahd  said  that  nearlj:  all 
the  state  legislattses  of  the  Southern  States,  khich  had  met  since  the 
adoption  of  the  Amendment  abolishing  slavery  had  practically  re-enacted 
the  slave  codes.   The  right  to  have  fire-sjrms,  to  go  from  place  to  place, 
to  teach,  to  preach,  and  to  own  property,  he  regarded  as  the  rights  of  a 
freeman,  end, that  the  laws  denying  these  rights  to  the  negroes  might  pro- 
peily  be  declared  void.   He  v/as  candid  enough,  however,  to  state,  without 
being  questioned,  that  the  bill  might  be  assailed  on  the  ground  that  it 
gave  to  the  Federal  Go^rtmaent  powers  which  properly  belonged  to  the 
States,  though  he  did  not  think  it  open  to  that  objection,  since  it  v;oulci 
have  no  operation  in  any  Mate  where  the  laws  were  equal. 

In  answer  to  the  query  &f  vhat  vms  meant  by  the  term  "civil  rights*, 
he  replied  that  the  first  section  of  the  bill  defined  it,  and  that  it  did 


(23)  Globe,  39th  Cong.,  1st  Sess.,  pp.  211  and  474, 
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not  underteik©  to  confer  any  political  rights,  (24)    It  sgoes  evident, 
however,  thfet  the  term  "civil  rights"  was  meant  to  include  more  than  the 
specific  rights  enumerated  in  the  fircit  section  of  the  bill,  for  TrumMll 
had  i  few  minutes  before  declared  that  the  right  to  travel,  to  teach,  to 
preach,  etc.,  were  rights  which  belonged  to  all  and  the  bill  was  to  sociiro 
then  to  all. 

It  must  also  be  remembered  that  lir.  Erumbull  had  fraxied  the  Freednisn's 
Bureau  Bill  which  had  been  passed  by  the  Senate  four  days  before,  the 
seventh  section  of  which  was  al^mot  identical  vdth  the  first  section  of  the 
bill.   That  bill  made  the  same  enumei-ation  of  rights,  but  they  were 
declared  to  be  only  a  part  of  the  civil  rights  and  immtmities  of  citizens, 

Mr,   Saulsbxiry,  of  Delaware,  took  a  decided  stand  against  the  whole 
measiTre,  declaring  that  it  was  not  only  unconstitutional,  but  that*  it 
was  subversive  of  the  true  theory  of  our  Federal  systeK»   His  position 
was  that  the  theory  iff  those  who  advocated  the  bill  would  mairo  the  people 
subject  to  the  absolute  control  of  Congress,  and  that  this  was  contrary  to 
the  intentions  6t   the  Fathers.   He  did  not  deny  that  those  v;ho  voted  for 
the  ThirteentJh  Amendment  might  have  intended  to  confer  the  power  on 
Congress  to  pass  such  a  bill  as  the  one  under  consideration,  but  that  such 
intention  was  not  avowed  at  the  time.   In  his  opinion  suffrage  v/as  a  civil 
right  and  »o.  would  be'  conferred  on  negroes  by  the  bill.   The  ten.is  of  the 
bill  would  be  construed,  he  said,  according  to  their  legitimate  meaning 
and  import,  and  not  according  to  what  Mr.  Trumbull  intended.   This  bill, 
if  enacted  into  law,  would,  he  asserted,  deprive  the  .States  of  their  police 
powerj  and  would  nullify  the  laws  of  his  State   v/hich  forbade  iiegroes  to 
keep  fird|>rms  or  ammunition,  (25) 


(24)  Ibid,,  pp.  474  -  76, 

(25)  Ibid.,  pp.  476  -  78. 
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This  last  statement  was  not  questioned  by  any  one,  and  since  L!r,  Trumbull 
also  Beemed  to  recocniz«4  that  the  right  to  keep  arms  was  a  right  to  which 
all  were  entitled,  we  may  conclude  that  this  right  was  intended  to  be 
conferred  upon  negroes  if  the  spates  penaitted  white  men  to  enjoy  it.  The 
right  to  keep  and  bear  arms  is  recognized  in  the  national  constitution 
but  only  to  the  extent  of  saying  'hat  the  Federal  Government  oould  not 
deny  the  right  ancinot  at  all  limiting  the  power  of  the  Jstates  to  determine 
who  might  exercise  that  right.   As  a  further  evidence  that  Kr.  Saulsbury 
was  correcf^  in  his  opinion,  we  have  already  seen  that  the  right  to  bear 
arms  was  specifically  recognized  as  one  of  the  civil  rights  in  the 
Preedmen's  Bureau  Bill, 

Mr,  Van  Y/inkle,  ef  West  Virginia,  and  Mr. Cowan,  of  Pannsylvania, 
both  Republicans,  thought  the  bill  unconstitutional,   Mr,  Cowen  went  so 
far  as  tosay  that  if  Ihe  Constitution  authorized  the  bijl,  then  Congress 
had  the  pov/er  to  overturn  the  estates  themselves.    If  thebill  became  law 
the  statutes  of  Pennsylvania  in  regard  to  inheritancies  would,he  declared, 
he  repealed  and  the  law  providing  for  Separate  schools  would  be  faullified, 
thus  making  the  school  diroot^rap  should  they  execute  the  state  law, 
criminals.    In  his  opinion,  the  Amendment  abolishing  slavery  was  not  in- 
tended to  revolutionize  the  laws  of  the  Statef' sor^  was  it  ppetended-^hat 
it  didr  more  than  sever  the  bondiitth^t  bound  the  slave  to  hia  foPBer  master, 
and  tbet  no  wide?  operation  could  be  given  itq^^  that  to  eron  the  relation 
between  the  master  and  his  slave.   (26)    He  also  thought  that  the  bill 
would  ntillify  state  laws  in  regard  to  n^^'^^-'-^^^- \Z1 ) 

Mr,  Howard,  of  Michigan,  a  member  of  the  Reconstruction  Committee 
spoko  in  defense  of  the  bill,  and  in  reply  to  Mr,  Cowan  said  that  he  was 
a  member  of  the  Judiciary  Committee  at  the  time  the  Thirteenth  Amendment 
was  drafted  and  reported  to  the  Senate;  that  he  remember od  very  distinctly 
the  vievfB  entertained  by  the  members  of  that  committee  in  refeard  to  the 


(26)  Ibid,  pp.  Ah  -   SCO, 

(27)  Ijrli   ,  p,  604 
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to  give  CongrosB  the  precise  power  over  slavery  and  freedmen  which  was 
proposed  to  be  exercised  by  the  bill  then  under  consideration.   He  said 
that  they  easily  foresaw  what  efforts  would  be  made  by  the  ^outh  to 
deprive  the  freedmen  of  their  rights  and  privileges,  and  that  it  was  the 
purpose  of  the  Amendment  to  give  Congress  the  power  to  forestall  or  saaend 
those  efforts,  (28) 

Mr«  Reverdy  Johnson,  of  IJoryland,  who  vms  probably  the  best  con- 
stitutional lawyer  in  the  39th  CongresB,  believed  that  the  bill  wad  un- 
constitutional «   He  even  thought  that  it  would  nullify  state  lans  against 
^;w,(iij(u-,4U5v-  ^  tliough^  he  did  not  think  the  framers  of  it  intended  to  do  t» 
this,   (29)   If  he,  a  good  lawyer  end  a  conservative  man,  thought  the  terms 
of  the  bill  could  be  so  construed  as  to  do  this,  it  is  perfectly  evident 
that  the  counts  might  fall  into  the  same  error,  if  indood  it  bo  an  error, 
He^suggested  that  the  bill  should  be  made  ifiSkjie  so  plain  as  to  obviate  this 
difficulty,  but  his  su^gjstioa  was  not  follo'ffedo 

3om3  of  the  Senators  from  CsuLifomia,  Dragon,  Minnesota  and  other 
nfestom  States,  wanted  the  first  clause  so  amended  as  not  to  make  Indians 
citizens,  saying  that  the  siate  laws  vihioh  made  it  an  indictable  offense  for 
a  white  man  to  sell  arms  or  arjraunitloh  or  intoxicati-ig  liquors  to  Indians, 
wovild  be  nullified,  sinoo  it  could  propsrly  he  held  that  the  Indians,  if  de- 
clared to  bo  citizens,  would  have  the  sa--^xe  ri^ht  to  buy,  soil,  aid  use  that 
kind  of  property  as  any  other  citizen, 

Mr,  Henderson,  of  Missouri,  replidng  to  these  objections,  said  that  it 
would  not  nocessaril/  folloT;  'jhat  such  laws  would  be  abrogated,  since  the 
-btates  v/ould  ntill  have  the  powor  to  declare  vi'ho  vforo  competent  to  make 
contracts,  etc.,  just  as  they  did  in  regard  to  minors,  (S0) 


(28)  Ibid.,  r,,  503, 
(29  Ibid.,  n.  805. 
(30)  Ibid,,  ^p.  572  -  74. 
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He  Beoras  to  hava  been  in  arx'or  hora,  for  in  the  saine  section  o:f  the  bill 
it  was  sfated  that  the  right  to  ma^.-e  contrac;^s,  to  buy, to, soil,  etc., 
could  not  bo  denied  on  account  of  raco  or  color.   It  would  tlrus  be 
impossible  for  ths  States  to  say  that  Indians  oauld  not  keep  firo-anas 
or  make  contracts,  since  the  law  must  apply  equally  to  all  raoes,    Thero 
Tiif^ht  bo  educational  or  age  require^aents,  but  such  requironents  would  have 
to  apply  to  all, 

I'Jr.  Davis,  of  Kentucky,  soomod  to  think  that,  if  the  bill  became  law, 
suffi-aga  ^Tould  be  conferred  on  the  negroes,  that  /U^u^i 
could  not  ba  prohibited  by  state  law,  and  tliat  a  despotic  central  Govem- 
zisnt  would  be  created.   He  charactorized  the  bill  as  "outrageous",  "un- 
uotistitutional",  "iniquitous",  "most  monstrous" ,  and  "abominable",  (31) 
Mr,  Trtonbull  again  reiterated  the  statement  thatthe  bill  was  applicable 
exclusively  to  civil  rights  and  that  it  did  not  propose  to  regulate 
political  rights  or  to  coiifor  suffrage,  (38) 

Mr.  Guthrie,  of  Kentucky,  a  very  fair  minded  man,  seiid  that  Congress 
was  legislating  befoiso  the  States  had  acted,  before  they  had  had  time  to 
legislate,  and  that  the  bill  under  consideration  attempted  toKlropeal  state 
laws  and  to  enact  new  laws  for  them,  the  enforceaent  of  which  was  put  in  new 
hands.   He  denied  fJiat  the  people  had  intended  fay  the  Thirteenth  Amendaont 
to^tuini\gVOj?  t*  state  government<i.and  subject  themto  the  diminion  of  Gongresgo 
(33) 

Mr,  MoDougall,  of  California,  opposed  the  bill  both  as  a  matter  of 
constitutional  law  and  of  sound  policy.   He  approved  what  was  said  by 
Senators  Guthrie,  Hendricks  and  Cowan,   (34) 


^31)  Ibid,,  pp.  5^5  -  : 

^32j  Ibid,  n,   599, 

^33)  Ibid,,  'rn,   f^OO  -  0] 

.34)  Ibid,,  p;   604. 
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Mr.  Saulsbury,  just  before  the  final  voto  was  taken,  offei-ed  an 
ajndndnent  inserting  the  words  "except  th.e  ri^ht  to  vote  in  the -dates' 
after  the  words  "civil  rights."   He  contended  that  suffrage  was  a  civil 
right,  and  sinoo  :.Ir,  Tnrabull  had  said  that  it  was  not  the  purpose  or 
intention  of  the  bill  to  confer  suffrage,  ho  wanted  it  so  stated  speoi- 
fically.   The  aiiendnent  was  rejected,  however,  by  a  vote  of  B9  to  7t  (35) 
three  Democrats  voting  against  it,  eviden'ly  thinking  that  suffrage  vras  not 
conferred  by  it. 

The  bill  was  then  passed  by  tho  Senate,  February  2d,  1863,  by*^  a  vote 
of  33  to  12,  five^being  absent.  (36)  Among  the  negative  votes  wore  those 
of  three  Republicans,  Cowan,  Van  Vfinkle^  and  Norton. 

'•Ir,   Wilson,  of  Iowa,  Chairman  of  the  Judiciary  Committee,  had  charge 

of  the  bill  in  the  House  and  opened  the  debate  on  it  Marcli  lot.   It  was  not 

the  object  of  the  bill,  he  said,  to  establish  new  rights,  but  th  protect  and 

enforce  those  which  already  belonged  to  evory  citizen.   It  did  not  mean 

that  all  citizens  should  have  the  right  to  sit  on  junies,  or  that  their 

children  should  attond  the  same  schools,  fot  those  were  hot  civil  rights  or 

imnunities.     He  regarded  civil  rights  as  synononous  with  natural  rights. 

As  to  the  clause  declaring  who  should  be  citizens  of  the  United  States,  he 

said  that  this  was  but  declaratoi'T'  of  what  was  already  the  law,  holding 

that  all  free  persons  born  in  the  United  States  were  citizens  thereof. 

C 
The  opinion  of  Marshall  in  the  celebrated  case  of  McOulloh  vs.  Maryland 

was  cited  to  show^that  Congress  was  the  sole  judge  as  to  the  necessity  of 

the  measure,  and  it  was  declared  that  there  could  be  no  appeal  from  the 

decMon  of  Congress  except  to  another  Congress.  (37) 

1^.  Cookp  of  Illinois,  alsotitook  the  positionthat  Congress  was  the 

judge  as  to  the  necessity  and  appropriateness  of  legislation  to  i^^^^*<^aj2- 

the  rights  of  freenen  to  those  who  had  been  frood,  (38  J 


\oh\   Ibid.,  p.  60*. 
[36)  Ibid.,  p.  607 

(37)  Ibid   op,  1115  -  18 

fSR  Ibid./ T,.*  1124 
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Mr,  Rogex's,  of  Nq',v  Jarsoy,  ono  of  tho  loaders  of  the  minority, 
vigorously  opposod  ■'iho  whole  moasuTQ,   He  declared  thit  the  Ajnondmont 
proposed  by  l*Ir,  Bingham,  ^se^   which  had  just  bean  discussed  in  the  House,  was 
offered  to  authorize  such  a  bill  as  this  ona,   Llr,  Birghani  had  offered 
that  Amendnent  with  thel^approval  of  the  majority  of  the  Reconstruction 
Coinmittee,  and  it  rairht  properly  be  inferred  that  those  v.'ho  approved  that 
Amendment  (at  least-thought  _iy  doubtful  whether  Congress  possessed  the  power 
to  pass  such  a  bill  as  the  one  than  under  oonaidoi-ation. 

If  Congress  had  the  power  to  interfere  with  bhe  state  laws,  regulating 
schools  and  marriage,  it  equally  had  the  poT/er,  contended  LIr,  Rogers,  to 
confer  the  electiaa  franchise.   In  fact,  he  regarded  suffrage  as  a  civil 
ri;%ht  and  as  such  would  be  conferred  ^o-j   the  bill.    Reference  was  also  made 
to  Secretary  Sev/ard's  reply  to  the  objections  raised  against  the  second 
Cdause  of  the  Thirteenth  Amendment,  (39)    Governor  Parry  of  South  Carolina 
had  wired  the  President  that  the  only  objection  tho  Legislature  had  to  the 
Amendment  abolishing  slavei^y  was  the  second  section  which  it  feared  mii:;ht  be 
construed  to  give  Congress  power  of  local  legislation  over  both  negroes  aiid 
white  men*-^ 

c 

*=^ — To  this  telegram  eoretary  Sevjard  replied  that  the  objection  to  the 
second  section  was  regarded  as  "querulous  and  unreasonable",  since  i^ 
really  restrained,  rather  than  enlarged  the  powers  of  Congress,   These 
telegrams  were  s  nt  to  the  Legislature  by  Governor  Perrj'  to  bo  placed  on 
■record  as  tho  constr^iction  which  had  boon  given  to  the  Agandment  by  the 
axecutiire  »enartment  of  the  Federal  Government,"     The  Legislature,  in 
ratifying  the  jimendment  stated  that  it  was  xmderstood  that  Congress  catld 
not  legislate  as  to  the  political  status  o%   civil  relations  of  the  negroes. 


(39)  Ibid,,  pp»  ll;^0  -  23. 
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AlabaBia  and  Florida  added  ilraost  identical  decleiratory  resolutions, 
to  the  effect  that  the  Amendmont  was  not  to  confer  p  wor  upon  Congress 
to  legislate  upon  the  political  ataf^  of  the  freediaen  in  tlidse  v^tates.  («0) 

Mr,  Thayer,  of  Pennsylvania,  declared  that  the  bill  could  not  be  con- 
strued to  confer  suffrage,  suffrase  being  a  political ^and  not  a  ciiil  right, 
and  that  the  emmaiation  of  thari^hts  t)o  be  secured  precluded  the  possibility 
of  extending  the  meaning  of  the  i^enoral  words  beyond  tho  particulars  eniamer- 
ated.   If  his  position  on  this  point  is  correct,  then  ibhe  neaning  of  the 
general  terms  used  in  the  first  section  of  the  Fourteenth  Amendnent  could 
be  extended  since  there  is  no  enuaieratioa  of  particulars  ■^n   it.   The  first 
clause  of  the  Civil  Rights  Bill  only  reiterated  wliat  was  already  law,  he 
contended,  and  that  if  this  was  not  the  case,  that  Congress  had  the  power, 
under  the  naturalization  clause  of  the  Constitution,  to  declare  v7ho  were 
citizens.    He  also  stated  explicitly  that  he  intended,  when  he  voted  for  the 
second  section  of  the  T'  irteenth  Amendjuont ,  to  give  Con^rress  the  power  to 
legislate  for  the  purpose  of  secjring  the  rights  which  the  first  section ^ave  to 
the  freediaen;  in  tiw  words,  to  authorize  audh  measures,  as  the  Civil  Rights 
Bill,    He  did  not  think  t'le   Amendment  proposed  by  }.Ir,  Bingham  was  necessary, 
t  ough  he  would  support  it  in  ordor  to  make  things  doublj'-  secure,  (41) 

To  hhow  that  there  was  a  feeling  among  others  than  opponents  of  the  bill 

X 

that  it  might  be  construed  to  confer  suffrage,  Ifr,  Hill,  of  Indiana,  a  Republi- 
can  and  a  supporter  of  the  measure,  proposed  that  the  words  "except  the 
right  of  suffrage"  be  inserted.    This  Amondnoiit  he  considered  a  fair  and 
explicit  stateiaent  of  what  the  advocates  iSf  the  bill  had  repeatedly  declared 
in  debate.    He  also  thought  it  necessary  in  order  to  relieve  the  bill  from 
aiabigiiity  upon  that  point,  (42) 


^10)  LIcPheraoa,  Reconstr-uctioa,  PP,  21  -25, 
,41)  Ibid,,  Tjp,  1151  -  55. 
.42)  Ibid.,  p.  1154. 
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Mr.  EldridgQ,  of  IVisconsin,  said  that  tlie  bill  not  only  proposod  to  regu- 
late the  polios  ar.d  manicipal  affairs  of  the  v^ates,  but  that  it  attempted  to 
prostrate  the  judioiary  of  the  States,  and  that  it  was  designed  to  accumu- 
late and  contraliae  power  in  tho  Federal  Government.    He  also  cited  the  factt 
that  llr.  Bingham  hac  infcraduced  a  resolution  proposing  a  constitutional 
amendment  for  the  purpose  of  meeting  the  constitutional  objections  to  the 
passBtge  of  the  bill.  (43)   He  very  tersely  pro^fented  the  objoctions  enter- 
tained by  the  minority  to  such  legislation. 

lur.  Thornton,  of  Illinois,  a  conservative  Democrat,  hold  that  it  was  not 
necessary  for  a  man  to  possass  and  enjoy  all  the  civil  rights  and  immunities 
in  order  to  be  free,  and  that  the  Amendment  abolishing  slavery  only  author- 
zod  such  legislation  as  was  necessary  to  make  men  free.    He  thought  the 
former  slaswsythe  right  to  testify  and  to  contractl^  bat  that  to  undertake  to 
legislate  beyond  that  would  trench  upon  the  ri^jhts  of  the  ^States.    He  main- 
tainedthat  the  constmction  put  uponi|the  Amaniflment  by  the  advocates  of  the 
bill  would  make  the  power  conferred  upon  Congress  by  it  indefinite  and  unlimit- 
ed except  by  the  caprices  of  those  who  mi^ht  ass^ame  to  exercis-s  it.   If 
Congress  should  determine,  ke  continued,  that  the  election  franchiso  was 
tecessary  to  freedom,  then  it  could  enact  a  law  cortferring  it.   This  con- 
tention seems  perfectly  proper,  for  if  the  premise  of  the  proposition  of 
those  advocating  the  bill  is  accepted,  it  logically  follows  that  Congress 

might  declare  that  any  or  all  of  the  political  rights  v/ere  either  necessary 

r 
ot  appropriate  to  secure  f-eedom  to  tho  fomer  slaves.  Ilr. Thornton  did  not 

think  t'le  term  "^ivil flights"  included  the  right  of  suffrage,  but  that  with 

the  loose  and  libersJ.  construction  then  in  use  it  might  be  so  construed, 

and  for  that  reason  he  thought  the  amendment  stating  specifically  that 

suffrage  should  not  be  g^rantpd  ought  to  be  aeoepted,  (44) 

(43)  Ibid., pp.  1154  -  55. 

(44)  Ibid.,  pp.  1156  -  57. 
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Mr.  BroTOall,  of  Penn^lvania,  rogardod  the  ri^ht  of  speech,  of  transit, 
of  domlcil,  and  of  petition  as  hpif/j^   so-no  of  the^rights  and  iminunities  of 
citizons,   (45) 

Mr«  Raymond,  of  N.  v/  York,  a  conservative  or  administration  Ropunliaan, 
said  that  the  aagroes,  if  made  citizons  of  the  United  States,  would  have  the 
right  to  go  from  one  ,^tate  to  the  othor,  to  bear  arms^a  d  to  testify  in  the 
Federal  Coutts.   He,  hovfever,  thought  the  bill  unconr.titutionaljf  especially 
the  second  aottion,   (46) 

Mr.  Delano,  of  Ohio,  a  Republican,  thou^^ht  that  the  clause  "the  full 
and  equal  benefit  of  all  laws  and  proceedings  for  the  security  of  persons  and 
property,  as  i<L  enjoyed  by  white  citizons"  conferred  the  right  of  being 
jurors,  though  lir.  Wilson  did  not  think  so.   lir.  Delano  stated  that  he  was 
in  favor  of  the  main  purposes  of  the  bill,  but  he  did  not  think  it  advisable 
to  confer  upon  the  negroes  at  thattftiae  the  right  of  bsprag  jui'ors.   Further  - 
mire,  heJl^thought  it  doubtful  whether  Congress  had  the  power  to  pass  the  bill, 
since  aaither  the  right  to  testify  nor  ^o   inherit  was  necessary  to  freedom, 
as  was  illustrated  by  the  various  state  laws  declaring  that  certain  ^^S 
could  not  tesify  or  inherit.     In  some  ^tates  otstsrs   could  not  inherit 
and  infidels  could  not  testify.   It  was  also  pointed  out  that  the  former  law 
of  Ohio  v/hich  did  not  perrait  negroes  to  participate  imthe  public  shcools  or 
in  the  funds  would  have  been  void  under  this  bill,   (^7) Jf  the  phrase 
"full  and  ecjual  benefit  of  all  iws  and  proceedln,i;s"  was  not  an  extension  of  the 
privileges  enuiaerated,  then  it  becoaes  meaningless  •  nd  should  not  have  been 
put  injjt   Vifhile  opposing  the  bill  as  being  of  doubtlul  constitutionity. 


:45}  Ibid.,  n.  1263. 
46)  Ibid.,  np.  1263  -  67 
'47;  Ibid.,  Appendix,  pp.  156  -  158. 
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as  tending  towards  contralization  and  consolidation.   (43^   I.ir,  Delano 
nevertheless  votod  for  it,    I-r,  Davi4<  of  New  York,  was  another  who  said 
that  the  bill  was  not  in  consonance  with  the  tonstfltution,  but  was  in  de^o- 
tjation  of  the  rights  of  the  ^ates,  'SBBl  yet  voted  for  it.   (49) 

\tr,   Kerr,  of  Indiana,  seemed  to  think  that  the  bill  would  pormit /^iferoes 
to  engage  in  certain  kind^of  business,  such  as  retailing  spiritous  liftuors, 
which  was  denied  then,  to  attend  tho  sane  schools  wi+Ji  white  children,  sind  to 
rent  and  occupy  the  most  prominent  pews  in  churches.   These  rights  as  well 
as  the  rijht  to  cwtify  were  not  necessary  incidents  of  freedman,  faor  did  tha 
denial  of  them  render  any  one  a  slave.    If  Congress  had  the  power  to  confer 
these  privileges  it  could  equally  be  claimed  that  it  had  the  power  to  grant 
the  suffrage.  (50 )  The  lavrs  of  Indiana  at  that  time  did  not  allow  negroes  to 
sell  spirituous  liquors  or  to  attend  the  coainon  schools. 

One  of  the  most  significant  speeches  roade  on  the  bill  was  the  one  de- 
livered by  i.Ir.  Bingham,  oifie  of  the  ablest  members  of  Congress.   He  was  also 
one  of  the  Radical  leaders  and  a  menibor  of  the  Reconstruction  GoBmittee,  but 
his  objections  to  the  bill  were  of  such  a  character  Jfhat  he  could  not  support 
it.    Like  Delsirio,  Raymond^and  the  other  Republicans, his  objections  wore 
based  on  constitutional  grounds,  but  unlike  Delano  and  sotno  others  he  was 
unwilling  to  give  his  vote  to  a  measuro  that  he  thought  was  unconstitutional. 


(48)  "In  my  opinion,  if  we  adopt  the  principle  , of  this  bill,  we  declare  in 
effect  that  Congress  has  authority  to  go  into  the  States  ahd  manage  and 
legislate  with  regard  to  all  the  personal  ri'^hts  of  the  citizen  -  rights  of 
life,  libertyjand  property.   You  ronlor  this  Gov9rn::nent  no  longer  a  Govern- 
ment :f  limited  powers;  you  concentrate  and  consolidato  here  an  extent  of 
authority  that  will  swallow  up  all  or  nearly  ill  Of  the  rights  of  the  Jtates 
with  respect  to  tho  property,  the  liberties  and  the  lives  of  its  citizens," 
Ibid. ,  Appendix,  p.  158  ,  '' 

(49)  Ihid.,  p.  1265. 

(50)  Ibid.,  p.  1268. 
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Agsdn,  his  position  was  on-tirely  different  from  that  of  Cowan,  Norton 
-  and  VanMnkle  in  the  Sgnato,  and  of  Raynoiid,  Lathari,  and  others  in  the 
House,  since  ho  was  not  a  Johnson  Republican,  but  one  of  the  extreme 
Radicals.    He  did  not,  however,  liko  many  Radicals,  permit  his  partisa4- 
ship  to  control  his  judgment  and  action  when  it  cajne  to  a  question  of 
constitutional  power.   He  was  earnestly  desirous  of  accomplishing  the 
objects  aimed  at  by  the  bill,  but  thought  that  it  transcended  the  Federal 
jurisdiction,  since  the  questions  about  which  it  iiadertoolk:  to  legislate  were 
left  by  the  Constitution  entirely  with  the  vState^,   The  groat  need  of  the 
Republic  was  the  enforcement  of  the  Bm  of  Rights  (the  first  ei^ht 
Aiaendnonts),  but  this  could  not  be  done  by  the  Federal  Government,  ha 
declared,  since  those  jSaidndraents  had  been  unifor-mly  held  to  be  limitations 
<^pon  tho  United  States,    The  power  to  punish  offenses  against  life, 
liberty,  or  property  was  one  of  the  reserved  powers  of  the^States, 

Llr,  Binghain  also  took  the  position  that  the  tern  "civil  rights"  was 
very  conprehonsive  and  that  it  embraced  every  right  that  pertained  to  a 
citizen  as  such,  including  political  rights,   Hr.  Trumbull  had  adjaitted  to 
h-im  that  tlie  franchise  of  office  was  a  civil  right  according  to  all  the 
authorities.    He  thought  the  evils  wJiich  the  bill  sought  to  remedy  should 
be  remedied  by  a  constitutional  amendment  expressly  prohibiting  the  States 
from  such  sin  abuse  of  pov/er,  and  not  by  an  arbitrary  assumption  of  poTfer  by 
Congress, 

The  Amendment  which  he  had  d$so  advocated  would  give  Congress  the 
power,  he  said,  to  punish  all  violations  of  the  Bill  Rights  (»  state  offi- 
cers.  (51)   He  spoke  only  thirty  minutes,  but  within  that  short  time  made 
one  of  the  strongest  speeches  against  the  bill  tfaB-  bill  -  a  speech  full  of 
ibiimdfreasoning  and  good  legal  argummnnts  ,  but  his  auditors  were  in  no 
mood  to  be  governed  by  reason,  however  strongly  presented  or  no  matter  what 

it's  source. ___^ .   . 

(51)   Ibid.,  pp.  1391  -  92. 
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•J^  position  on  this  very  important  bill,  as  viell   as  the  argumonts  used 
by  him,  should  be  kept  in  taind  on  account  of  the  aid  to  bo  deftie<i  from  them 
in  interpreting  the  first  section  of  the  Foiirtaenth  Amendment,  since  he  was 
the  author  of  that  section.   At  a  first  glance  ono  would  be  incliined  to 
think  that  he  was  inconsistent  in  voting  for  the  Preedaen's  Bureau  Bill  and 
then  opposing  the  Civil  Rights  Bill,  since  thoy  were  so  similar,  but  tliera 
was  this  marked  difference  which  accounts  for  his  votes  on  both  measures. 
The  former  bill  was  to  apply  only  to  tJio  insurrectionary  States  and  was  to 
cease  upon  the  restoration  of  those  States  to  their  constitutional  relati^So 
with  the  Union,  while  the  latter  was  to  apply  to  all  the  >^tatos  ajid  waa 
intended  to  be  permanent. 

Itt,  Shellabarger,  of  Ohio,  was  among  the  Republicans  who  had  doubts  as 
to  the  constitutionality  of  the  bill,  though  he  said  he  had  resolved  his 
doubts  in  favor  of  the  security  and  protection  of  the  American  citizen  and 
would  vote  for  the  bill,  (52) 

Even  lir,  V/ilson,  who  had  charge  of  the  bill  in  the  House,  admitted 
in  his  opening  speech  that  precedents,  both  judicial  and  legislative,  ware 
f  ound  in  sharp  conflict  with  its  provisions.   In  his  closing  speech,  he 
replied  to  the  objections  raised  by  Llr,  Brigham,  maintaining  that  state 
laws  in  regard^to  schools,  juries  and  suffrage  would  not  be  set  aside  by 
the  bill  if  properly  construed,  since  it  only  embraced  those  rights  which 
belonged  to  citizens  of  the  United  States  as  such  and  did  not  attempt  to 
regulate  those  ri^ts  which  rightfully  depended  upon  st^te  laws  and  regu- 
lations.   He  denied  the  contention  of  I.Ir.  Brigham  that  an  amendraant  to  the 
Constitution  was  necessary  to  enforce  the  Bill  of  Rights,  since  the  possession 
of  the  rights  hyif:^   citizens  necessarily  conferred  by  implication  the  power 
upon  Congress  to  provide  by  appropriate  legislation  for  their  protection. 
*+^     If  a^tate  undertook  to  deprive  any  citizen  of  life,  liberty,  or  propert; 
without  due  process  of  law.  Congress  had  the  por/ar  to  provide  a  remedy  for  his 


(52)  Ibid.,  p,  1273. 
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protectioHo  (55)    His  position  was  diractli^the  opposite  of  what  he  knew  to 
be  the  ruling  of  the  Suprema  Court  of  the  United  States,  sinco  it  had 
been  repeatedly  held  that  the  Bill  of  Rights  oiv.  the  first  ei^ht  Ametidnionts 
were  limitations  upon  the  Federal  Govemiaent  sind  by  no  aeans  limited  the 
powers  of  the  vStates.   Property  had  been  taken  by  the  Jitates  without  due  pro** 
OSES  of  law,  and  there  was  no  remedy, said  the  -  ourt  in  the  case  of  Barron  vs. 
Baltimore,    HisiHposition  was  thus  untenable,  and  since  h6  stated  that  the 
purpose  of  the  bill  was  to  secure  the  rights  enuraerated  in  the  Bill  of 
Rights,  it  becomes  cloarly  evident  that,  according  to  tlie  previ^usrulings 
oCf  the  Supreme  Court,  the  bill  was  unconstitutional.   His  speech  furthermore 
strengthens  the  fecet  tliat  'Jr.  B^^igham  was  striving  to  make  the  ricnts  and 
privileges  of  the  early  amendments  applicable  '^.o  the  ^ates  as  well  as  to  the 
Federal  Government,,    Mr.  Wilson  may  hckv*  1$«)to»  given  the  opinion  of  the 
Judiciary  Committee  and  of  many  members  of  Congress,  but  his  arguments  fall 
far  short  of  those  produced  by  I-ir.  B|'igham,  especially  when  considered  from 
the  point  of  view  of  constitutional  law.   In  fact  his  arguments,  as  well  as 
those  of  many  of  the  adlierents  of  the  bill,  v.ere  based  more  upon  what  ought 
to  be  than  upon  what  could  constitutionally  and  legally  be,  and  sb  were  more 
of  the  natare  of  political  theory  and  philosophy  than  of  constitutional  law. 


(53)   "I  find  in  'he  Bill  of  Rights  which  the  gentleioan  CMt.  Bti^liam)  desires 
to  have  enforced  by  ag  amendment  tot\the  £onsIiitution  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property  without  due  process  of  law',  I  Under- 
stand that  these  constitute  t"..e  ci-'/il  rights  belonging  to  the  citizens  in 
connection  rath  tliose  which  are  necessary  forthe  protection  and  maintenance 
and  perfect  enjoyment  of  the  ri.^bts  thus  specificalfeTiaaaed,  and  these  are 
the  rights  to  which  this  bill  relates,  having  notliii\3  to  do  with  subjects 
submitted  to  the  t>s^-JCi^    of  the  several  Jtates,"   Ibid,,  p.  1294, 


,^^ 
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Kr.  Lathan,  a  Republican  Representative  from  West  Virginia,  held  tha' 
Congress  could  not  put  it's  interpretation  upon  the  Constitution,  this 
being  a  matter  belonging  to  the  judiciary,  though  it  cculd  give  it's  in- 
terpretation to  it's  own  ects.   This  seems  perfectly  true,  for  ttherwise 
the  eleventh (^unendraont  would  have  been  unnecessary,  and  accepting  this 
statoraent  it  becomes  apparent  that  Congress  oould  not  interp^ret  the 
Thirteenth  iiraendinent  since  it  would  be  a  question  for  the  Courts  to 
decide  just  what  rights  were  conferred  by  it.   Congress  had  the  power, 
in  fact  it  had  already  exercised.it,  to  declare  that  all,  rerardless  of 
color  or  race,  should  have  an  equal  to  testify  in  the  Federal  Courts, 

A 

an  equsl  participation  in  all  the  rights  and  privileges  which  GongrefiS 
might  constitutionally  roj;ulate,  bul«*ii(&.  denied  that  Congress  had  the 
right  to  interfere  with  the  internal  policy  of  the  Jitates  so  as  to  define 
and  regulate  the  civil  rights  and  immunities  of  the  inhabitants  Jrhereof. 
;=-   His  objectiorj^were  not  limited  to  the  questions  of  its  constitutional- 
ity clone,  for  he  Considered  it  one  of  a  series  of  measures,  which,  if 
adopted,  would  change  the  whole  policy  as  well  ns  the  very  form  of  our 
Government  "by  a  complete  centralization  of  all  power  in  the  Ilatibnal 
Governinont."   (54) 

V/e  have  seen  that  there  was  apprehension  among  Republicans,  as  well  as 
among  the  Democrats  that  the  term  "<4ril  rights"  might  be  construed  to 
confer  suffrage,  and  in  order  to  remove  all  doubt  on  t?iat  score,  Mr.  \Yileon, 
reiterating  that  it  did  not  alter  his  construction  of  the  bill,  added  a 
new  section  by  way  of  amendment  that  the  bill  shbuld  not  be  S5d  construed 
8^  to  A.Cfect  the  lavrs  of  any  ^tale  Concerning  the  right  of  suffrage.   The 
/Imeridment  was  agreed  to  without  division  or  comment.  (65.)   Mr.  Binghcm 
had  alao  moved  that  the  Committee  be  instructed  to  strikeout  "and  Itbere  sBall 
be  no  discrimination  in  civil  rights  or  immunities  amonr;  citizens  of _ the 


(54^  Ibid.,  pp.  1295  - /?6 


Ibid.,  p.   1162 i  al^c  Blainos  "Twenty  Years  of  Congroe",  p.  175 « 
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United  Gtntes  in  any  Stato  or  Territory  of  the  United  Ctateo  account  of  race, 
color  or  previous  Condition  of  servitude."   This  raoticn  was  defeated 
by  a  vote  of  113  to  37,   It  is  rather  singular  that  not  a  Democrat  voted  to 
instruct  the  Coinmi^.tee  to  strike  the  above  clause.   The  bill  was  then 
reconjEiitted  without  instructions  by  a  vote  of  82  to  70,   (86) 

It  is  v/orthy  of  notice  that,  although  Mr.  Bingham's  notion  was  defeated, 
the  Committee  nevertheless  reported  back  the  bill  vrith  the  identical  changes 
that  be  hai"  proposed  or  suggested,   Wr.  Wilson,  in  repp%ting  the  bill  with 
this  amendraent,  said  it  did  net  laeterially  change  the  bill,  but  that  dome 
feared  the  deleted  words  might  give  warrant  for  a  latitudinarian  construction 
not  intended.   If  this  were  true,  why  had  the  proposal  of  Mr.  Bingham  been 
objected  to  so  seriously?   It  is  impossible  to  say  just  why  the  words  were 
struck  out,  though  it  irdght  be  inferred  that  it  was  done  in  order  to  secure 
the  passage  of  the  bill,  for  there  might  have  been  considerable  opposition 
to  the  clause  which  had  not  been  expressed.    Thirty-seven  Republicans 
had  moreover  voted  to  that  efTect,  and  tliis  of  itself  must  have  some  weight*  • 
/the  Qnendraont  stating  that  suffrage  was  not  to  be  regarded  as  a  civil  rijrht 
or  lEonunity  ttftJb  became  unnecessary  after  those  wcrdrwere  struck  cut.   (57) 

The  final  vote  on  the  passage  cf  the  bill  was  111  to  38.  The  follow- 
ing Republicans  voted  with  the  Democrats  against  the  passage  of  the  bill: 
Bingham,  Latham,  Phelps,  W.  H.  Randall,  Rousseau  and  Smith.  All  of  these, 
except  Mr.  Bingham,  were  from  the  border  states  of  Kentucky,  West  Virginia 
and  Maryland,  where  there  was  a  Considerable  number  of  hegroos.  Mr.  Bing- 
ham's objection  to  the  bill  ?fas  based  entirely  upon  Constitutional  grounds. 
Ilr.  Raymond  would  probably  have  voted  again,  t  the  bill  had  be  been  present. 


(E6)  Ibid.,  pp.  1291  and  1296. 
(67)  Ibid.   p.   1366  -  67. 
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To  show  the  view  that  the  minority  had  of  the  bill  to  the  last,  Mr, 
LeBlond  moved,  after  the  bill  had  passed,  to  amend  it's  title  by  makin-.', 
it  read;  "A  bill  to  abrogate  the  rights  and  broal:  dovm  the  judicial 
system  of  the  J^tatea." 

The  AmendmentB  made  in  the  House  nere  concurred  in  by  the  Cenate  with-  ' 
out  division  on  March  15th, 

On  Iviarch  27th,  the  Precid-^nt  returned  the  bill  with  his  objections  to 
^he  Cenate,  where  it  had  originated.  He  gave  his  objections  jg^seriatim 
to  each  section,  using  many  of  the  arguments  which  had  been  urged  in  Congress 
against  it,  and  holding  that  it  was  both  urjiecessary  arid  unconstitutional 
and  that  it  discriminated  between  negroec  and  intelligent  foreigners.   He 
characterized  it  as  a  stride  towards  Vie  concentration  of  all  legislative 
power  in  the  National  Government.   (fiS)   His  arguments  wore  ealm,  clear, 
and  temperate.    The  gallaries  and  floor  of  the  Senate  Chamber  were  crowded 


(58)   Ibid.,  p.  1679.   Referring  to  the  rights  secured  by  the  first  section, 
he  said  "a  perfect  equality  of  the  white  and  Colored  races  is  attempted  to 
bo  fixed  by  Federal  law  in  ©very  ^tate  of  the  Union,  ever  the  vast  field  of 
state  jurisdiction  coTored  by  the  enumerated  rights.   In  no  one  of  these 
can  any  State  ever  exorcise  uuy  power  of  discrimination  l.etween  the  different 
races.   In  the  exercise  of  state  policy  over  matters  exclusively  affecting 
the  people  of  eachS'late,  it  has  frequently  been  thoughTexpedient  to  dis- 
criminate between  the  two  race4..   by  the  statutes  of  some  of  the  States, 
northern  as  well  as  southern,  it  is  enacted,  for  instance,  that  no  white 
person  shallintermarry  with  a  negro  or  mulatto."   He  stated  t?iat  he  did  not 
believe  that  the  bill  would  annul  state  laws  in  regard  to  marriage,  but  that 
if  Congress  had  the  power  to  provide  that  there  should  be  no  discrimination 
in  the 'matters  enumerated  in  the  bill,  then  it  Could  pass  a  law  repealing  the 
laws  of  the  ^tate4in  regard  to  marriage. 

He  then  contineed:  "Hitherto  every  subject  embraced  in  the  enxmeration 
of  rights  contained  in  this  bill  has  been  considered  as  exclusively  belonging 
to  the  Jtates.   They  all  relate  to  the  internal  pc-lice  add  economy  of  the 
respective  States.    If  it  be  granted  that  Congress  can  repeal  all  state 
laws,  disciininating  between  whites  and  blacks  in  the  subjects  covered  by  thii 
bill,  why,  it  may  be  asked,  mt^y  not  Congress  repeal,  in  the  sarre  way,  all 
state  laws  discriminating  between  the  two  races  on  the  subjects  of  suffrage 
and  office." 

Speaking  of  the  generalj^effect  of  the  bill,  he  declared  it  interfered 
"with  the  mtmicipal  legislation  of  the  States,  with  the  relations  existing 
exclusively  between  aetata  tod  it's  citizens  or  between  intiabitants  cf  the 
same  State  -  an  absorption  and  assumption  of  powerby  the  General  Government 
which,  if  acquiesced  in,  must  ^^   and  destroy  our  federatiirf  system  of  limited 
powers,  and  break  down  the  barriers  which  preserve  the  rights  cf  the Jtates, 
It  is  another  step, or  rather  stride^ towards  centralisation,  and  the  concentrat- 
ion of  all  legislative  powers  in  the  National  Government. — -_i_j_^^. 
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when  the  Veto  message  cf  the  President  was  received,  but  the  reading  of  it  was 
postponed  for  some  time,  for  the  case  of  Genator  Gtoclrton  was  being  considered. 

(59)   It  is  tather  significant  that  hio  case  v/as  not  finally  disppsed  of  until 

it  was  definitely  knoim  that  the  Civil  Rights  Bill  had  been  vetoed. 

Unlike  the  action  on  the  veto  of  the  Preedmon's  Bureau  Bill,  the  veto  of 
this  bill  was  not  taken  up  for  ^«i»it3n  until  April  4th.   The  cause  of  delay 
was  partly  the  death  cf  Senator  Foote  of  Vermont,  who  died  en  the  morning  of 
the  28th.   The  Senate,  out  of  respect,  adjourned  until  April  ?A.        The  veto 
message  would,  it  seenf'  havebeen  the  regular  order  on  that  day,  but  there  was  no 
mention  of  it  either  on  that  day  ot.   the  day  following,   V/hile  no  reason  was 
given  for  this  delay,  a  careful  study  of  the  record  reveals  it.   Time  hai  to 
be  given  for  Mr.  Foote 's  successor  to  bo  appointed  and  to  reach  the  city,  for 
every  vote  was  needed.   It  was  also  desirable  that  Mr,  Stockton's  successor 
should  be  on  hanvi. 

The  veto  was  the  occasion  of  a  vigorous  debate  in  the  Senate.   Mr. 

Trumbull  made  an  elaborate  speech,  considering  the  veto  in  detail  and  maintain- 

:ing  the  constitutionality  and  necessity  of  the  bill.   He  was  followed  the 

neit  day  by  Reverdy  Johnson  who  made  an  able  speech  in  support  of  the  veto, 

0 
holding  that  if  Congress  Could  legislate  for  the  black,  it  coudi  for  the  white, 

thereby  destroying  the  reserved  rights  of  the  ^States.   The  first  section  of 

the  bill,  in  his  opinion,  struck  at  the  legislative  authority  of  the  States;  the 

second  section  struck  at  their  judicial  departments, and  thus  prostrated  the  $ti- 

tes  at  the  footstool  of  the  Federal  power.  (6O)   Mr.  Wnde  made  a  very  defiant 

4i)eech  in  opposition  to  the  veto. — 

(•©S-BeRc^  The  tebdency  of  the  bill  must  be  to  resuscite.te  the  spirit  of  re- 
be]  lion,  find  to  arrest'^tho  progress  of  those  influences  *hich  are  more  closely 
drawing  around  the  States  the  bonds  cf  untonsjid  peaee."   He  stated  tJiifet  be 
was  ready  to  co-operate  with  Congress  in  any  legislation  that  was  necessary  to 
secure  the  civil  richts  to  all  persons  "under  equal  and  imperative  laws,  in 
conformity  with  the  provisions  of  the  Federal  Constitution."   Message  is  al?o 
in  Mcpherson's  Reconsti-uc+ion,  p.  74. 

(59)  Ibid.,  p.  1679,  also  KcPherson's  Scrap  Book,  "The  Civil  Rights"Bill" ,  p.  28« 

(60)  Ibid.,  p.  1761. 
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During  the  debate  an  unusnl  incidonl  showed  the  temper  which  had 
beon 

ongondored  in  tho  t^enate  by  the  veto  and  the  debate  on  it.   Late  in 

the  evening  of  April  Eth,  Mr.  Trumbull  intimated  his  purpose  or  willingness 
to  have  the  veto  taken  if  there  was  no  further  debate.   Mr.  Cowan  sug- 
gested that  an  hour  be  agreed  upon  to  take  the  vote  the  next  day,  since 
two  Senators,  Lvessrs.  V/^ght  and  Dixon,  were  very  sick  and  Could  not  with 
safety  come  out  at  night.   Messrs.  Guthrie,  Hendricks  and  others  strongly 
insisted  upon  the  point  of  courtesy.   Mr.  Kade  spoke  very  bitterly  in 
reply,  saying  that  he  was  thankful  that  God  had  stricken  a  member  so  that  he 
Could  not  be  present  to  sustain  the  veto.   (6l)    Mr.  McDougall  rebuked  him 
with  deserving  severity.   The  Senate  adjourned,  however,  by  a  vote  of  33  to 
12,  thus  failing  to  sustain  TIr.  Wade's  angry  position,  (6?.) 

K»,  Davia  reiterated  his  objections  to  the  bill,  claiming  that  the  dis- 
tinctions or  discriminations  made  between  faegroes  and  whites  on  steamboats, 
in  railway  cars,  in  hotels  and  in  churches,  would  be  swept  aside  by  the  bill. 
(63)   Messrs.   Doolittle,  Bauisbury  and  IlcDougall  also  spoke  in  support  of 
the  veto. 

The  bill  passed  the  Senate,  notwithstanding  the  objections  of  the 
President,  by  the  necessary  two-thirda  vote,  on  April  61^,  1866.   The  final 
vote  was  33  to  ll.   (64) 

Mr.  Wright,  of  Bew  Jersey,  who  had  been  sick  for  sometime  was  brought 
into  the  Senate  chamber  for  the  purpose  of  sbstaining  the  veto.   Mr.  Dixon, 
of  Connecticut,  the  only  Senator  not  voting,  was  also  sick,,  but  would  have 
been  brought  in  had  it  been  seen  that  his  vote  would  sustain  the  veto.   I.'r. 
Stockton's  place  had  not  yet  been  filled,  though  stronuous  efforts  had  been 
made  by  Thaddeus  Stevens  and  others  to  have  this  done,  for  there  was  fear 

(61 J   "T  will  tell  the  President"  and  everybody  else  that  if  'God  Almighty  has 
stricken  one  member  so  that  he  cannot  be  here  to  '^'-/^^v^the  dictation  of  a 
despot,  I  thank/fiin  for  ^is  M-tlv^f^^^^^.^^^-'^^   and  I  will  take  advantage  of  it  if  I 
can,"  Globe  p.  1786.  ' 

(62)  Ibid.,  p.  1786 

(63)  Ibid.,  Appendix,  p,  leg 

(64)  Ibid,  P,  180«f. 
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among  the  Radicals  that  the  veto  might  be  sustained.   Had  Mr.  Stockton 
retained  his  seat,  With  the  vote  of  Mr.  Dixon,  the  bill  nculd  not  have  been 
passed.    Mr.  Morgan,  who  had  sustained  the  veto  of  the  Froeinen's  Bureau 
Bill,  was  applauded  when  he  Totod  for  the  bill,  for  he  was  the  only  one  who 
was  regarded  at  all  doubtful, 

r.'r.  EdKundf  who  had  been  appointed  to  fill  the  vacancy  created  by  the 
death  of  I;'r.  Foote,  took  his  seat  April  5th,  the  day  before  the  vote  was  taken. 
The  fear  on  the  part  of  the  Republicans  that  the  veto  might  be  sustained  made 
then  resort  to  every  posiblo  means  to  obatin  their  end,   Mr,  Stockton,  v/ho 
had  been  duly  elected  Senator  from  Kew  Jersey,  but  against  whose  election  cer- 
tain  members  of  the  New  Jersey  Legislature  had  protested,  was  no^-Alfited  for 
rejection.   His  credentials  had  been  passed  upon  by  the  Judiciary  Committee, 
of  which  VuT.    Trumbull  was  Chairman,  and  his  election  declared  to  be  legal. 
^  "Vl    The  Committee  had  made  their  report  January  30th,  Mr.  Clark,  of  Kew 
Hampshire,  being  the  only  member  of  the  committee  who  did  not  approve  the 
r«port.   No  action  whatever  had  beon  taken  upon  the  report  and  there  is 
little  probability  that  Mr.  Stockton's  right  to  his  scat  would  ever  have 
been  called  in  question  had  the  Republican  majority  been  sufficient  without 
unseating  him,  for  otherwise  the  delay  in  regard  to  his  case  cannot  be 
accounted  for.   When  it  was  seen  that  the  Civil  Ri-rhts  Bill  was  in  great 
jeopardy,  6ind  that  the  Radical  plan  of  reconstruction  would  consequently  be 
endangered,  it  was  decided  to  get  rid  of  Stockton.   So  on  March  22d>  his  case 
was  brought  before  the  Senate.   Tliis  was  four  days  after  the  Civil  Pights 
Bill  had  been  placode  in  the  hands  of  the  President.   Many  Radicals  voted  to 
permit  Mr,  Stockton  to  keep  his  seat,  and  had  his  cdlleaguo,  Mr.  Wright, been 
present  heVould  have  retained (j^iasoatj,   Mr.  Wright  had  jarred  with  Mr. 
Morrill,  of  Maine,  on  the  question  before  hh  left  the  city,  but  the  latter, 
after  giving  Mr.  Stockton  notice  that  he  considered  the(^w"  at  an  end,  voted. 
To  show,  however,  that  he  had  Compunctions  aiout  it,  ho  did  not  vote  when  his 
name  was  first  called,  but  after  the  roll  call  had  been  completed,  and  seeing 
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it  within  his  power  to  decide  the  question,  presn^re  haring  been  brought  to 
bear  by  Sumher  and  others,  he  voted.  The  final  vote  by  which  Mr.  Gtockton 
was  unseated  was  taken  on  Marhh  27th,  after  the  veto  message  ofthe  bill  had 
been  received,  but  before  it  was  read.  Strenuous  efforts  were  made  to  post- 
pone final  action  until  Mr.  Wright  cculd  get  to  the  city,  tut  the^e  efforts 
ware  futile.  This  is  but  another  incident  to  show  the  detenninrit  ion  of 
the  Radicals  to  carry  their  measure  even  at  the  sacrifice  of  rig} t  and  justice. 

No  debate  was  permitted  in  the  House,  the  bill  passing  that  body  on  the  9^h 
of  April  by  a  vote  of  122  to  41.   The  following  Republicans,  Noel,  Raymond 
and  Bhaley,  in  addition  to  those  who  voted  with  the  minority  before,  voted  to 
sustain  the  veto. 

Mr.  Colfax,  the  Speaker,  requested  the  Clerk  to  call  his  name,  hi^vote 
being  greeted  with  applause.   His  ennouncBment  that  the  bill,  the  objections 
of  the  President  to  the  contrary  notwithstanding,  had  become  a  law  was  received 
with  great  applause,  both  by  members  of  the  House  and  the  throng  in  the 
galleriea,  the  ^Jisses  of  a  few  sorrowful  soldiers  being  unnoticed  in  the  general 
joy.   (65) 

He  may  conclude,  than,  that  many  of  the  ablest  men  in  Congress,  including 
strong  mm   ih  the  Republican  party  |ike  Doolittle,  Cowan,  Raymond^ and  Bingham, 
thought  that  Congress  was  going  beyond  it's  power  in  passing  the  Civil  Rights 
BiJ.1,   All  those  who  opposed  the  bill,  not  only  took  the  position  that  it  was 
unconstitutional,  but  most  of  them  thought  it  unwise  and  inexpedient.   Even  manj 
of  those  who  supported  it  admitted  that  it  undertook  to  regulate  affairs  that 
had  uniformly  boon  regarded  as  belonging  exclusively  to  the  Jtates.    V/hile 
not  regarding  the  bill  as  conferring  the  right  of  suffrage,  or  as  interfering 
with  the  state  laws  as  to  the  inter-marriage  of  the  races,  though  many  strong 
legal  jnindu  thought  it  would  have  that  result,  it  cannot  be  questioned  btft  that 
it  Conferred,  or  proposed  to  confer,  upon  the  freednen  rights  which  would 


(65)  Ibid',  p.  1861,  and  N.  Y.  Hesald,  April  10th,  1866. 
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greatly  interfere  with  state  legislation.    Many  'bGlievo^that  the  negro 

would  be  entitled  to  sit  on  juries,  to  attend  the  same  schools,  etc., 

since,  if  the  States  undertook  to  legislate  on  those  matters,  it  might 

be  claimed  that  he  was  denied  the  equal  rights  and  privileges  accorded 

to  white  men.    It  does  not  appear  all  of  these  contentions  were 

specifically  contradicted.   It  would  seen  reasonable  to  suppose  that  if 

not 
the  bill  should  prove  to  be  constitutional  that  these  rights  cculdy^be 

legally  denied  then. 

Having  seen  what  Congress  thouglit  og  the  bill,  it  ^tigtet  be  well  to 

W 
see  ^hat  the  people  thouf^ht  of  it  -  what  rights  and  privileges  they 

regarded  as  hein^  conferred  by  it.   As  is  to  be  expected,  we  find  tne 
press  of  the  country  divided  on  it,  largely  along  politic&l  lines,  just  as 
was  the  case  in  Congress,   The  Southern  press  was  naturally  hostile  to 
the  legislation.   The  Soutliorn  mind  had  long  been  taught  to  regard  the  Fed- 
eral Government  as  one  of  t^  very  limited  powers,  and  any  legislation 
which  tended' to  increase  that  power  at  the  expense  of  the  states,  .ould 
obviously  be  condemned.    Consequently  we  find  the  Southern  press  denounc- 
ing the  bill  as  infringing  the  rights  of  the  States  and  certralizing  all  or 
very  near  all  power  in  the  Cettral  5^*vJivtt->.,..i— r.  (66)    Furthermore,  the 
•^outh  was  the  section  which  would  be  affected  by  it  and  that  section  would 
never  consentto  any  legislation  that  tended  towards  equality  with  the 
negroes. 

Many  papers  at  the  North  took  a  similat  view,  among  them  being  the 

h^^  -r 

World,  the  Herald,  the  Tines,  a«d-other85|  the  Cincinnati  Commercial  also 

throw  the  weight  of  its  editorial  coluj7in<.upon  this  side.   All  of  these 
except  the  V/orl^  were  Republican  papers,  while  the  New  York  News  was  a 
strong  Democratic  paper.   The  press,  even  more  than  Members  of  Congre^^ 
^ave  a  broad  and  liberal  meaning  to  the  bill,  saying  that  under  cover  of 


(66)  Charleston,  (S.  C),  (W^^   April  11th,  1866. 
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"full  and  oqual  rights"  state  laws  forbidding  amalgamation  would  be  set 
aside  that  negroes  could  not  be  kept  out  of  theaters,  churches,  etc,   (67) 
The  Cincinnati  Coninercial,  a  conservative  Republican  paper,  thought  that  tVie 
bill  was  unconstitutional,  in  that  it  would  open  the  sbboolB,  hotels, 
churches,  theaters,  concer-halls,  »4^„,  to  negroes  on  the  same  terras  with 
white  people,  and  that  it  would  be  a  crime  to  refuse  thera  these  rights.   (60) 

This  was  also  the  opinion  of  'he  tiationul  Intelligencg^of  Washington, 
the  so-called  Administration  organ. 

The  TriDune,  of  which  Greeley  was  the  editor,  was  a  strong  supporter 
of  the  raeasuredand  policies  of  the  Radical;^,  but  had  very  little  to  say 
about  the  Uivil  Rights  Bill  further  than  that  it  was  a  just  measure  and 
should  be  adopted.   It  never  denied  the  contention  of  iMiay  that  it  would 
curtail  the  rights  of  the  States,   The  ^ew  York  Evening  Post,  a  Republican  m 
p4per,  advocated  the  bill,  apparently  thinking  that  it  would  guarantee 
free  speech  and  free  press,  which  in  it's  opintpn  i«fta.  badly  neoded  in  the 
3outhe* 

The  rights  to  hold  office  and  to  serve  on  the  jury  was  not  considered  as 
anong  the  rights  secured  by  the  bill,  (69),  but  the  rightyt^^eaceably;  assem~ 
ble,  to  petition,  to  have  freedom  of  movement,  to  have  impartial  protection 
of  life,  person  and  properly  were,   (70)   It  was  also  held  that  the  rightp 
to  keep  fire-arms  should  be  secured  to  the  negroes  on  the  same  terms  as  ^iijs 
whites,   (71)^ 

It  was  declared  by  a  strong  opponent  of  the  bill  that  every  argument 
in  it's  favor  savored  of  centralii:ation,  and  that  the  President  had  properly 
characterized  it  when  ho  said  it  was  a  great  stride  towards  consolidation. 


67)  N,  Y.  Herald,  March  29th,  1866. 
681   March  30th,  1866. 

69)  N.  Y.  Post,  March  28th,  186G. 

70)  Ibid.,  March  30th  and  April  3d,  1866. 
[71)  Ibid.,  April  7th,  185^ 
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State  laws  against  nisceganation  would  be  nude   void  by  it,  tbo  minir.ter8  or 

magistrates  refusing  to  marry  thouo  of  differemt  races  being  made  subject 

to  fine  and  imprisonment.   If  the  bill  became  law  the  Atate  Government^ 

would(practically'\b'e7  abolished;  if  Congress  could  confer  civil  rights, 

it  could  w/e«Xd  equal  propriety  confer  political  rights,  since  to  do  either 

required  an  invasion  of  the  province  of  the  States.   (72) 

The  statement  that  miscegenation  would  not  only  be  possible  under  the 

bill,  but  that  state  laws  against  it  would  be  nullified,  -^ay  seem  rather 

/ 
extreme,  thoughjwe  have  already  seen  that  this  view  was  taken  by  sora©^ 

while  the  bill  was  before  Congress,   If  these  statements  were  limited 

to  opponents  of  the  bill  and  to  partisan  newspapers,  we  might  discard  it 

at  one©  as  preposterous.   There  are,  however,  facts  of  greater  weight  than 

these  aere  statements,   A  negro  preacher  married  aidiito  man  and  a  negro 

woman  in  the  State  of  Tennessee,  for  which  he  was  fined  ^500. 00,  while  the 

parties  to  the  marriage  contract  were  imprisoned,  being  unable  to  pay  the 

fine  of  350.00,  which  wasimposed  on  each|?of  them.   The  Tribune,  after 

recounting  this,  expressed  the  desire  that  the  case  be  brought  before  the 

Supreme  Court  of  the  United  States  for  adjudication  under  the  Civil  Rights 

Bill.  (^3)    A  case  somewhat  similar  to  this,  end  said  to  be  the  first 

case  of  it's  kind  in  Mississippi,  occurred  at  Jackson  in  Jxone  1866.   The 

parties  wore  tried,  found  guilty,  and  sentenced  to  the  county  jail  for  si« 

months,  with  fine  of  $500. 00  each.   The  military  officers  looked  on,  but 

offered  no  interference.   (74)    The  Civil  Rights  Bill  rma   probably  the 

basis  1^  both  of  those  incidents. 


(72)  World,  March  28th,  1C66. 

(73)  N.  Y.  Times,  July  16th,  1866,  under  caption:  "Amalgaimaticn  in 

Sennossoe." 

(74)  Garner,  Reconstruction  in  Mississippi,  p.  114. 
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While  the  World  and  the  Tribune  represented  the  extreme^  opposite 
polos,  the  ma»y  references  to  this  particular  question  are  sufficient  to 
^how  that  many  thought  it  possible  that  state  laws  prohibiting  amalgamation 
niight  be  held  void  under  the  Civil  Rights  Bill.   but  th(^re  if  no  doubt 
y^  that  the  great  majority  of  the  people  did  not  think  that  such  would  be 
the  result  of  the  measure. 

One  writer  declared  that  Senator  Truraball's  speech  on  tlie  veto  of 
the  bill  affirmed  a  principle  "pregnant  with  danger  to  the  rightful 
authority  and  jurisdiction  of  the  States",  and  therefore  as  justifying  the 
position  taken  by  the  President.   "instead  of  overthrowing  the  vital  objectton 
urged  in  the  veto  message",  this  writer  declare^,  "Mr.  Trumbull  in  reality 
conceded  all  that  it  involves,"  since  he  neither  donieJl  nor  shows  that^the 
bill  does  not  include  and  cover  subjects  in  regard  to  which  the  -^ates  ha*up  to 
that  :imo  exclusively  legislated.   (75) 

In  the  Cincinnati  Commercial,  it  was  argued  that  the  bill  was  more  de- 
serving  of  veto  than  the  Freedmen's  Bureau  Bill,  since  it  was  an  attempt  to 
take  from  theitateSthe  right* reserved  to  thorn  by  the  Constitution  to  enact 
and  enforce  their  own  police  regulations.   Congress  did  not  have  the  power 
to  declare  state  laws  null  and  void,  this  being  a  question  for  the  Carts  to 
determine.   (76)   Such  legislation  as  the  Civil  Rishts  and  Freedmen's  Bureau 
Bills  was  declared  to  be  revolutionaiy  in  its  charnotor  from  the  fact  that  it 
took  from  the  local  authorities  and  legislators  matters  that  had  uniformly 
been  referred  to  them.   (77) 

The  bill  was  regarded  as  tSe  death  blowy^tho  States  in  thnt  the  state 
judiciarj^would  pract  ically  be  abolished  by  it,  since  the  state  courts  could 
only  act  under  powers  granted  by  the  Federal  Government.    It  was  also  asser- 
ted that  the  measure  carried  Fedoraj^l  interference  into  privacies  into  which 
even  the  most  local  laws  never  entered,  fep  the  customsof  a  community  were  made 

(75)  Editorial*  in  Times,  April  7th,  1866. 

(76)  March  J>7th,  1866. 

(77)  Ibid.,  March  29th,  1365. 
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amenable  to  Federal  authority  -  an  authority  entirely  foreign  to  the 
coiaraunity.   At  a  public  sale  of  church  pews,  it  was  declared^ negroes 
Could  not  be  prevent^J*  f rora  purchasing,  while  a  white  man  Could  if  he  were 
objectiortable  to  the  churhh  or  the  customs  of  the  church,  since  such  refusal 
would  not  be  made  Jm  account  of  color.   The  sane  would  be  true  it  was  urged 
in  rogard  to  hotels  arid  other  placed  of  accommodation,  for  iP  a  negro  was 
refused  admittance,  ihe  proprietor  would  be  subject  to  both  fine  and 
inpriBonment,  while  a  white  nan  could  niily  recover  civil  damages  however 
wrongfully  he  might  have  been  refused  accouaiodations.   (78) 

A  mass  meeting  of  the  citizens  of  Carroll  County^ at  Westminister, 
Maryland,  May  19th,  1866,  adapted  a  series  of  resolutions,  one  of  which  wae  a 
declaration  that  th©  Civil  Rights  Bill  was  unconstitutional,  and  that  if 
carried  into  effect  would  upheave  the  foundations  of  social  order.   These 
resolutions  were  sanctioned  both  by  the  Republicans  and  Democrats,   (79) 

The  belief  that  the  bill  conferred  upon  the  negroes  the  rif.ht  of 
attending  churches  and  theaters  was  not  limited  to  the  so-called  loyal 
States,  for  this  opinion  was  also  held  in  the^outh,  and  the  desire  was 
expressed  that,  if  it  was  to  be  enforced  in  this  respect,  it  be  first  en- 
forced in  Boston. -->) 

"^"V/hat  that  city  has  so  effectually  sowed,"  it  was  declared,  "let  it  reapl' 
(80)  The  view  (fas  also  held  in  the v^outh  that  the  Civil  Rights  Bill  not  only 

infringed,  but  that  it  destroyed,  the  rights  of  the  States  by  concentrating 
all  power  inV^the  Central  Government,  by  making  the  4tate  Judiciary  amenable 
and  subservient  to  Federal  authority,  and  by  conferring  upon  Congreid  powers 
unknown  to  the  original  law  of  the  covmtry,  (8l)   A  view  of  the  bill  not 
generally  taken  by  the  Southern  press  was  that  taken  by  the  Mobile  Register. 
This  journal  did  not  think  that  the  bill  would  interfere  with  the  regulations 


(78)  Natio-ial  Intelligence4.,narch  24th,  1866. 

(79)  lU  Y.  Berald,  May  26th,  1866. 

(so)  Atlanta  Interlligonce^^  May  3d,  1866. 

(81)  Charj-eston  Courier,  April  2d,  1866. 
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and  C<~<^->-^<f^^-^    of  steamboats,  railroads,  street  cars,  theaters,  or  other 
places  of  public  re:;ort.   (32) 

It  is  apparent,  from  this  ozaminntion  that  many  of  the  leading  papers 
of  the  Country,  including  some  of  the  principal  Republican  papers,  regarded 
the  Civil  Rights  Bill  as  a  limitation  of  the  powers  of  the  States,  and  as 
a  step  towards  centralization,  in  that  it  interfered  with  the  regulation  of 
local  affairs  which  had  hitherto  beon  regulated  by  state  and  local  authori- 
ties or  by  custom,   Th^j opinion  was  held  in  the  North  as  well  as  in  the 
South8\   There  also  seems  to  have  been  a  general  impression  amon-  the 
press  that  negroes  would,  by  the  provision^of  the  lill,  be  admitted,  en 
the  saine  terns  and  Conditions  as  the  white  people,  to  schools,  theaters, 
hotelfs,  churches,  railway  Cars,  steamboats,  etc. 

The  bill  enumerated  certain  specific  rights  such  se  thg  ri5;ht  to  testify, 
to  sae,  be  sued,  etc.,  but  it  was  generally  felt  that  raoro  than  these  enum- 
erated rights  wereconferred,  and  that  under  it's  provisions,  negroes  could  not 
be  kept  out  of  the  jury-box  and  that  they  were  to  have  equal  rights  with  the 
whites  in  every  respect,  even  to  the  right  of  intermarriage.   The  right  of 
intermarriage,  however,  was  not  so  generally  held  to  be  conferred  by  the 
bill,  but  the  other  opinions,  it  seems,  were  clearly  warranted,  both  by  the 
Context  of  the  bill  and  by  tlie  declarations  of  some  of  it's  supporters. 


(82)   Quoted  in  Cincinnati  Commertial,  April  21st,  186G.   The  Memphis 
Argus  practically  held  the  same  opinion,^  stating  that  it  consolidated  all 
power  in  the  hands  of  Congress.   The  Cincinnati  Commercial  of  April  "Ist, 
quoted  the  Argus  on  t  is  point,  but  did  not  deny  it's  interpretation  of 
the  bill,  merely  saying  that  a  part  o  the  bill  was  similar  to  the  fugitive 
slave  law. 


%^  UUju^  (w^;^'^  \f^ 
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\Vhat  the  papors  gave  as  their  opinion  must  nececsarily  have  been  the 
opinion  of  large  numbers  of  the  people.   There  is  much  evidence  to  sub- 
stantiate this  conclusion,  for  almost  iramediatoly  after  the  passage  of 
the  bill  over  the  President's  veto,  efforts  weremado  by  the  negroes  to 
secure  theu?  rights. 

About  two  weeks  after  the  bill  had  Uj^fenpassed  Congross,  two  so-celled 
freodmen  in  order  to  see  whether  the  bill  had  really  benefited  thera  in  a 
practical  way,  as  a  train  was  about  to  leave  Vvashingtoh  for  New  iork, 
went  to  a  sleeper  and  demanded  aoco^amodatioas.   The  demand  was  refused 
them  at  the  request  cf  the  other  passengers^ all  said  to  be  New  Englandars) 
who  threatened  to  leave  the  Car  if  the  negroes  wero  admitted,   Tho  negroes 
thereupon  throatanod  prosocution  under  the  Civil  Rif^hts  Bill  and  tbob  their 
departare,    {S7>)       Tuo  or  three  incidents  occurred  in  Baltimora  .tan 
earlier  date.   A  nogro  assorted  the  rij^ht  to  ride  in  a  railway  car  ou  the 
York  Road  among  th©  other  passengera,  and  when  comiJsllod  to  go  to  the 
front  platform  wnere  colorod  persons  wore  allcTod  to  rido,  notsd  the  nuabor 
of  the  car,  probably  to  being  suit,  and  departed.   On   the  sarao  night, 
another  negnc,  James  Willians,  appeared  at  the  ticket  of fie©  of  the  Holliday 
Street  Theater,  and  asked  for  a  tiokst,  which  was  of  courso  refused,   Tho 
next  night  another  nogro  went  to  a  public  house  and  asked  for  a  drink,  and 
on  tho  refusal  of  the  propriator  to  sell  him  the  li^or,  went  away  to 
file  Complaint  at  the  station,  claiming  that  "as  a  citizen  ho  was  entitled 
to  the  same  privileges  as  white  men."   (84)   Before  the  middle  oP  May  tbe 
Baltimore  &  Ohio  RailroaQ  Company  had  a  suit  pending  against  it  for  refusing 
to  sell  a  nogro  a  first  clasa  ticket.   It  was  also  stated  that  several  suits 


(83)  Cincinnati  Commercial,  April  30th,  1866. 

(34)  National  Inter lligenco'l,  Aprol  ?4th,  1866,  also  Baltimore  Araarican, 
April  16th,  1066. 
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hud  bean  brought  in  Baltimore  and  othor  parts  of  the  country  against 
persons  refusing  to  aJiait  nogroaa  to  ontortaia-ients  froin  which  they  were 
at  that  time  excluded  by  state  or  municipal  laws.   (05)   The  editor  of 
the  National  Intelligonooi^^coiainehting  upon  these  facts  observed  that  if 
the  bill  was  constitutional  it  would  be  difficult  to  see  ho7r  nogroos  Could 
be  debarred,  excopt  at  the  risk  of  a  suit,  from  going  into  hotels,  theaters, 
restaurants,  billiard  rooras,  or  any  licensed  house  where  men  have  a  legal 
right  to  acconmodatioas.   Towards  the  last  of  April  the  negroes  of  New  York 
began  to  "feel  their  civil  rights"  -  four  or  five  going  into  a  fashionable 
restaurant,  sitting  dovra  among  white  ladies  and  gontlenen,  and  appealing 
to  tbe  Civil  Riglita  Bill  to  protect  them  frora  ejectment.   (36)  The  editor 
reporting  on  this  incident  said  the  sarae  game  would  probably  be  tried  at  the 
churOiies,  theaters  and  other  resorts,  but  that/jJCafter  sorae  annoyance  and  in- 
convenience, the  negroes  wouldbe  quietly  regulated  by  public  opinion.   It 
was  also  stated  (37)  that  the  negroes  of  Boston  proponed  to  c.jntost  the 
power  of  theater  managers,  (fhurch  wardens,  etc.,  to  exclude  them  from 
mingling  withJi«tho  whites  in  an  "©quality"  of  position.   They  evidently 
carried  out  their  intentions,  but  were  excluded  from  the  theaters,  since 
only  a  nominal  fine  was  imposed  by  the  law  which  lad  baenn  passed  on  that 
subject.  (83)^ 

cT'There  were  several  occurences  in  the  Ilorth  and  '.Yest  wlioa^negroes 
claiiaa^tha  right  to  attend  places  of  amusoraent  to  the  discoafituro  of  white 
ladies.    The  editor  added  tliat  the  South  would  have  to  endure  the  sarae 
thing,  though  noTro sponsible  for  it.   (89)  T^Ths  first  Suit  under  the  Civil 
Rights  Bill  was  in  Indifma,  and  in  this  case  the  bill  was  held  constitutional. 


(85)  Ibid.,  May  18th,  1)66. 

(86)  N.  Y.  Herald,  April  Hath,  1356. 

37)  Atlanta  Int9llig.3nce4.^April  l8th,  186S. 

33)  Cincinnati  Commercial  -  May  2d,  1866. 

89)  Atlanta  Intelligence^-,  April  26th,  1866. 
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This  was  tho  car>e  of  Barnes  vs.  Browning,   Barnos,  a  negro,  su6d 
Browning,  a  hotel  proprietor  for  wages,  and  the  plda  o  'faro J  by  Browning 
was  that  Barnes  was  not  entitled  to  sue  in  the  courts  of  Indiana,  sinco 
he  had  come  into  th9,5fate  contrary  to  the  Constitution  of  the cState. 
There  was  a  provision  in  the  Indiana  Qonstitutioa  which  prphibited  negro 
iroraigration  and  declared  null  and  void  any  Contracts  made  with  such  per- 
sona.  There  was  also^^a  law  to  enforce  this  provision  which  was  to  the 
affect  that  no  negro  coining  into  the -State  could  masre  or  enforce  contracts, 

Barnes  demurred  to  the  answer  of  the  defendant  maintaining  that  the 
Indiana  law  and  Constitution  in  that  resp«ct  were  void,  becajset  i.  iil//-'^'^^^ 
to  the  spirit  and  letter  of  the  Constitution  of  the  United  States^   2,  In 
conflict  with  the  13th  j\aendnont.   3.  Void  under  the  first  section  of  the 
Civil  Rights  Bill,   The  lower  court  sustained  the  demurrer,  and  the  case  was 
brought  before  Judge  Tost  of  the  Circuit  Court  by  way  of  appeal.   He  sus- 
Uainadthe  decision  of  the  lower  court,  though  basing  his  decision  on  the 
13th  Amendment,  since  the  Civil  Rights  Bill  had  not  been  officially  pro- 
raulgated,   (90J|  The  suit  was  no  doubt  inspired  by  the  passage  of  the  bill, 
for  it  was  instituted  April  11th,  only  two  days  aftor  it's  passage  and  re- 
ference feaa^  made  to  it  in  reply  to  the  plea  set  up  by  the  defendant. 

This  decision  was  rendered  at  LaFayette,  Indiana,  April  14th,  1S66,  just 
five  days  after  the  passage  of  the  bill  by  Congress,   Another  case  vary 
similar  to  tliis  one,  was  decided  by  the  Supreme  Court  of  Indiana  at  it's 
May  terra.   Smith,  a  nsgro,  sued  Moody^  to  collect  a  promissory  note.   Tho 
same  plea  was  i4o  up  in  this  case  as  in  the  other,  the  lower  court  deciding 
if  favor  of  !,Iooiy.   The  Supreme  Court,  however,  reversed  this  decision, 
holding  that  the  Civil  Rights  Bill  had  nullified  the  provision  of  the  Indiana 
Constitution  prohibiting  negroes  from  coming  into  the  ^tate  or  making  contracts 
(91)   This  was  probably  the  first  decision  of  the  highest  court  in  any^tate 


(90)  Mcpherson's  Scrap-book,  "The  Civil  Rights  Bill",  ?p.  91  -  92,  also 
tho  Chicago  Republican,  April  17th,  1866. 

(91)  26  Indiana -j^eports,  p.  299. 
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in  which  the  Civil  Rights  Bill  was  involved. 

Probably  the  second  case  in  which  the  raeasuoe  was  brou.'^ht  before  the 
Courts,  was  at  Annapolis,  Maryland.   Here  on  April  l7th,  a  negro  was 
introduced  as  a  witnesij.   The  Stats 's  Attorney  was  greatly  surprised  at 
this,  saying  that  there  was  no  authority  for  it,  but  it  was  claimed  that  the 
Civil  Rights  Bill  had  (;ivon  it.  {02)        Soon  after  the  Fourteenth  Anendraent 
had  been  submitted  to  the  States,  the  Chiof  Justice  of  the  Court  of  Appeals 
of  Maryland  hold  that  the  Civil  Rights  Bill  was  constitutional.   On  June  22d, 
omSomers  assaulted  a  negro  and  was  ^rourht  before  a  Justice  of  the  Peace. 
11  is  couufiel  heldthal  the  hogr«  Oould  not  testify,  but  the  Justice  held  that 
the  4tate  law  had  been  abrogated  by  the  Civil  Rights  Bill.   In  default  of 
/Bond,  Soraers  was  put  in  .jail.    Effort  was  made  to  secure  writ  of  habeas 
c orpuB ,  but  Judge  Bowie  upheld  the  decision  ofthe  Justice,  saying  that  the 
bill  was  Constitutional  in  regard  to  the  right  to  testify.   Sincefbhe  other 
provisions  of  the  bill  were  not  involved,  he  did  not  undertake  to  say  whether 
thoy  were  constitutional  or  not,   (93)   More  than  a  -nonth  bsfore  this 
Judge  Thomas,  of  the  Circuit  Court  of  Virginia,  in  a  case  before  him  at 
Alexandria,  declared  that  the  Civil  Rights  Bill  was  unconstitutional  and 
that  negro  eviionce  Could  not  be  t-dmitted,  since  th£  state  law  forbade  it  in 
civil  cases  in  which  white  :nen  alone  were  parties.    In  his  opinion  l^KjNrg 
did  not  have  tlia  power  to  inpair  the  right  of  the  Jtates  to  decide  what 
classes  of  persons  were  competent  to  testify  in  their  Courts.   (94)       /^ 


(92)  Baltinore  Araorioan,  April  20th,  1366. 

(93)  Baltiiaore  American  and  N.  Y.  Ti^s,  July  7th,  1.366.v^4nnual  Cyclo- 
,765,  Also  acken^!^  Political,, 

(SBt>)-  (Reconstruction  in  Virginia,  p.  50 
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The  c^y  ca-^e   whioh  wo  have  Sound  where  the  Constitutionality  of  tho  bill 
was  ieciied  in  the  Federal  courts  is  th-^^t  of  the  United  States  vs.  Rhodes, 
decided  by  Justice  Bwayna,  of  the  supreme  Court,  sitting  as  a  Circuit 
Justice.   Cn  May  l:Jt,  1865,  the  hone  of  Nancy  Talbot,  a  aegrasa,  was 
entered  by  white  men  named  Rliodes  for  the  purpose  of  robbery.   She  was 
not  allowed  to  tedtify  against  them  in  the  Kentucky  Coiirts.   The  Federal 
Court  had  jurisdiction  under  the  Civil  Rights  Bill. 
.^       Justice  Swayne  said  the  bill  w::.s  remedial  and  should  be  liberally  con«* 
Btruadi  that  the  thirteenth  y^mondment  was  the  first  amendraont  which  trenched 
upon  the  power  of  the  States,  the  otheriliniting  the  power  of  the  Federal 
Government;  that  thfc  Congress  succeeding  theS^  »re"  wliich  proposed  that 
;tn3end.Tient  had  passed  the  bill,  many  of  the  aembers  being  the  same,  and  that 
this  fact  was  not  "without  weight  and  significanco."   The  bill  was  declared 
to  b©  Constitutional  in  all  it's  provisions,   (95) 

A  negro  was  indicted  in  :  eraphi;-?,  Tennessee,  for  keeping  a  tippling 
house  and  billiard  room  contrary  to  state  law.   His  attorneys  claiaed  that 
the  state  was  annulled  by  the  Civil  Ri.rhts  Bill,  but  the  State's  Attorney 
declared  that  he  would  not  obey  or  observe  that  bill,  since  it  was  \xnCon- 
atitutional,   (96)   The  e*irainal  Court  of  the  city,  howsvor,  sustained  the 
Contention  of  the  defendant  thaf  the  state  lawfl  was  null  an*'-oid  because  in 
conflict  with  the  Civil  Rights  Bill.   An  appeal  was  takenib  the  Supreme 
Court  of  the  State.   (97) 

Judge  Gilpin,  Chief  Justice  of  Delaware,  held  that  the  Civil  Rights  Bill 
was  void  and  inoperative  in  so  far  as  it  assumed  to  regulate  the  rules  of 
evidenta,  etc.,  of  state  courts.   This  decision  was  render«d  in  November, 
1367,  though  prior  to  this  Jl6  seems  to  have  accepted  that  part  of  the  bill 


■95)/Abbott  (B.3.)  28^and  27^  Federal  Qises,   735. 

.961  Baltimore  American,  Auril  l^lst,  1336.  (Proa  Memphis  Argus) 

[97)  Mcpherson's  Scrap-book,  "The  Civil  Rights  Bill",  op.  11(>*<^119. 
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wliich  provided  that  a  difforsnt  puniahmant  could  not  be  inflicted  on 
account  of  color,  without,  however,  passing  on  the  Constitutionality  of 
the  bill.   It  may  be  propor  jfo  add  that  he  was  a  Republican.   (98) 

Several  arrests  were  uade  for  refusing  to  M:og»o  testirnony.   Five 
magistrates  of  the  Corporation  Court  of  Norfolk  were  arrested  for  this, 
the  United  States  CommiHrtionar  holding  that  thoy  had  violated  the  Civil 
Rights  Bill  and  biniinf,  them  over  for  trial  at  the  Hay  terra  (l3o7)  of  the 
District  Court.  (99)    Judgo  Thomas,  who  refused  to  receive  negro  testi- 
aony  at  Alexandria,  was  arraated  and  takan  to  Richnond,  where  he  was 
released  on  his  own  recognizance  in  the  sum  of  plOOO.OO  to  appear  at  the 
November  terra  of  the  Court.  (lOO)   Judge  Magruder,  of  Maryland,  was 
several  tines  arrested  for  a  similar  offence.   John  Hopwood,  a  Justice 
of  the  Peace,  of  the  same  ^ate,  was  also  arrested. 

The  Maryland  Legislature  passed  a  law  to  reimburse  any  magistrate 

or  judge  for  costs  and  fines  to  which  they  were  liable  for  rendering 

decision-ladverse  to  the  Civil  Rights  Bill.   It  was  stated  in  the  bill  that 

this  was  dono  for  the  purpose  of  making  the  judiciary  free  -  to  enable  the 

judicial  office's  to  render  decisions  according  to  their  viaws|f)r  of  the  lav;. 

(101)   Judge  Abe  11,  of  Louisiana,  was  arrested  July  1866,  being  charged 

with  having  "wickad^^wilfdlly,  and  with  malice  af orethounh"  declared  the 

Civil  Rights  Bill  unconstitutional.   The  decision  for  which  ho  was 

9th, 
arrested,  was  made  May^iaeSa   In  this  decision  he  declared  that  it  aimed 

to  strike  down  the  independence  of  the  States,  to  /^^  the  foundation 

of  Republican  Government,  to  override  the  laws  of  the  Jtates,  and  to 

obliterate  every  trace  of  the  independence  of  the  state  judiciaae.  (102^ 

Chief  Justice  Hardy  of  Alabama  declared  that  the  bill  was  uriconatitut- 


(98)  Ibid.,  t).  149. 

(99)  Ibid.,  o.  134. 

(100)  Ibid,  p.  136. 

(101)  Ibid.,  pp.  110,  122,  134,  135. 

(102)  Ibid.,  pp.  112,  118. 
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ional»  Confirming  the  3«nt«n09  of  the  lower  court  which  had  convicted  a 

negro  for  carrying  fire-arms  contrary  to  state  law.   (lO:0   Judge 

Ilarberson  of  Kentucky  hold  ':.ho  bill  unconstitutional,  as  did  also  the 

city  judge  of  LouisvilJo,  in  the  same  State.   The  former  declared  that  the 

risht  to  testify  was  not  eaaontial  to  freedom  as  was  shown  by  the  action  of 

tho  free  Jtatea  in  denying  that  right  to  free  negroes  for  eighty  years  in  cases 

where  whites  were  involvad.   He,  thareforo,  decided  that  the  bill  was  not 

"appropriate  legislation"  under  the  Thiirbeenth  Amendment,  and  that  if  it  was, 

it  could  not  apply  to  those  who  were  free  before  the  Amendmsnt  was  ratified.  (!104) 

This  was  practically  the  position  taken  by  Judge  Krecket,  of  the  United  States 

District  Court,  January  29th,  1867,  for  he  held  that  the  Ci-.dl  Rights  Bill  was 

intended  to  protect  negroes  who  had  been  slaves,  and  did  include  white  persons 

aV<ill.  (lOSj   It  was  stated  that  the  bill  had  been  held  unconsstitutional  in 

Nevada,  but  no  reference  to  the  case  was  given.  (106) 

A  negro  in  Gilraer  County,  V/est  Virginia,  sued  the  clerk  of  the  county 
court  for  refusing  to  sell  a  license  for  his  marriage  with  a  w'nite  woman.   It 
was  stated  t!;at  this  wouldbring  tlie  Civil  Rights  Bill  before  the  Courts.  (107) 
Judge  Walton,  of  Augusta,  Maine,  imposed  a  fine  of  ?J40.00  and  thirty  days 
inprisonmont  on  a  negro  and  a  white  woman  for  having  married  in  violation  of 
tho  3tate  law.   The  punishment  was  so  flight  because  the  parties  wore  ignorant 
of  the  law.   Their  counsel  made  the  plea  that  tho  Civil  Rights  Bill  allowed 
thorn  to  marry,  but  the  judge  was  unable  to  see  it  that  way,  sayinr;  that  the  bill 
could  not  alter  the  laws  of  the  State,  and  that  the  marriage  was  null  and  void. 
The  writer  reporting  this  incident  stated  that  some  of  the  Radicals  were 
exasperated  from  the  fact  that  a  radical  judge  had  renounced  and  sot  at  naught 


'103)  Ibid.,  p.  120 

104)  Ibid.,  pp.  113,  lis 

,105)  Ibid.,  p.  134 

106)  Ibid.,  p.  CE15. 

[107)  Ibid.,  p.  115. 
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a  law  of  tho  Unit«d  States  which  gave  the  negro  the  sane  rights  that  were 
enjoyed  by  white  raen.  (IC^), 

Undor  the  caption  "Negroes  Getting  their  Civil  Rights",  an  accoucit 
was  given  of  a  negro  and  white  woman  before  the  court  in  Nashville.   Tho 
woman  was  slightly  finest  and  sent  to  the  work  house,  while  the  negro  was 
sent  to  the  Froedmen's  Court.  (1095 

In  addition  to  the  vigiantrwa  we  have  already  given  in  which  the  Civil 
Rights  Bill  was  held  to  be  constitutional,  there  are  several  Aiihors,  but  in 
most  of  these  cases  the  question  at  issue  was  as  to  the  right  to  testify. 
As  early  as  June  1866,  the  Orphan's  Court  for  Baltimore  decided  that  negroes 
could  testify  under  the  Civil  Rights  Bill.  (llO)   The  same  provision  of  the 
bill  was  held  to  be  valid  by  Judge  French  of  Washington  County,  Maryland. 
He  followed  the  decision  of  Judge  Bowie  rather  than  that  of  Judge  Magrudgr.  (ill) 
Judge  Durrell,  of  the  United  Statea  District  Court  for  Louisiana,  held  the 
bill  to  be  constitutional.  (112) 

Tho  Civil  Court  of  Detroit,  Michigan,  decided,  September,  1866,  that 
negroes  could  not  be  prevented  from  enjoying  any  privilege  they  chose  and 
could  pay  for.   The  case  before  the  court  was  brought  by  a  negro  for  the 
refusal  of  the  door'ceeper  to  admit  him  and  his  Companions  to  the  main  body  ot 
the  theater  -  they  being  directed  to  the  gallery.   The  judge  in  this  case  was 
said  to  bo  a  Democrat.   (115)    The  United  States  Commissioner,  at  Mobile, 
AJabama,  decided  J.une  26th,.  1867,  that  the  railway  company  of  that  city 
Could  not  prevent  negroes  from  riding  in  the  same  cars  with  white  persons,  sinee 
to  lo  so  was  in  violation  of  the  law,  evidently  referring  to  the  Civil  Rights 
Bill,  for  the  Counsel  for  the  negro  asked  that  tho  President  of  the  company  be 

(loo)  Ibid.,  p.  136" 

(109)  Ibid.,  o.  118. 

(110)  Ibid.,  p.  113. 

(111)  Ibid.,  o.  132. 
(ai2)  Ibid.,  p.  lie 
(113)  Ibid.,  o.  -^20. 
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bound  ovor  to  the  Podoral  Court  under  that  bill,  which  was  done.  (114) 

Llayor  Ilorton  of  the  same  city,  an  appointee  of  the  military  authorities, 
banished  a  negro  boy  from  the  city,  this  not  being  possible  in  regard  to  white 
poopla.   He  was  indicted,  tried,  and  found  guilty  £»r  violation  of  the  Civil 
Right  Bill.   There  was  much  rejoicing  that  the  "trap  made  to  catch  the 
Southerners  had /^^t  gobbled  up  a  ^^Vea  official."  (115) 

Amonf,  the  incidents  to  show  the  view  generally  taken  of  the  bill,  two 
negro  women  of  Portaiaouth,  Virginia,  tried  to  enter  the  cabi^on  a  ferry- 
boat intended  for  ladieay  (116)  A  similar  incident  occurred  in  Baltimore  as  to 
a  waiting  room  sot  apart  for  ladies  at  one  of  the  depotsv  (117)   Suits  were 
instituted  in  both  cases  under  the  Civil  Rights  Bill, 

There  were  other  incidents,  more  or  less  similar  to  those  we  have  given, 
in  which  attempts  were  made  by  negroes  to  enjoy  the  same  privileges  accorded 
to  white  persons.  There  were  doubtless  a  number  of  similar  incidents  which 
did  not  receive  public  notice,  as  well  as  many  hhioh  wo  have  not  observed. 

The  instances  we  have  cited,  however,  are  apparently  sufficient  to  justify 
the  Conclusion  that  the  belief  prevailed  generally  -  North,  Easf ,  V/efet^  and 
South  -  especially  among  the  negroes,  that  the  Civil  Rights  Bill  &ave  the  color- 
ed people  the  same  rights  and  privileges  as  regards  travel,  schools,  theaters, 
churches,  and  the  ordinary  rights  which  may  be  legally  demanded.   There  also 
seems  to  have  been  a  less  general  belief  that  it  also  permitted  the  inter- 
marriage of  the  races.   Many  of  these  cases  occurred  before  the  Fourteenth 
Ameddment  passed  Congress,  some  of  them  having  been  decided  by  the  Courts. 

Reference  was  also  made  to  some  of  them  in  the  debates,  and  weight  must  be  givsR 

A 

them  in  interpreting  the  purposes  of  the  Amendmont,  since  it  was  acknowledged 
that  the  first  section  of  the  Amendment  was  the  Civil  Rights  Bill  incorpbrated 
into  the  Constitution.   This  somewhat  extomed  account  of  the  bill,  therefore. 


(114)  Ibid.,  p.'  136. 

(115)  Ibid.,  p.  ISl. 

(116 J  N.  Y.  Tribune,  M|iy  18th  and  21st,  1867. 

(117)  Mcpherson's  Hcrap-book,  "The  Civil  Rights  Bill",  p.  109, 
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and  the  casos  arising  under  it,  ha^  be^n  given  "or  the  purpose  of  aiding  us  in 
tho  interpretation  of  that  Anendnient,  and  this  nill  becorae  more  apparent  in 
the  chapters  that  are  to  follow. 


Chapter  II, 
THE  FOURTKEHTH  AlffiKDMENT  BEFORE  CONGRESS. 

The  consideration  of  the  Amendniont  itselT  will  take  us  back  in 
point  of  time,  for  it  was  not  prossnted  as  a  whole  at  first,  but  by  sec- 
tions, nor  were  these  sections  finally  acted  upon  by  both  Houses  until 
after  the  Civil  Rights  Bill  had  been  disposed  of,  having  been  side 'tracked 
to  give  full  sway  to  that  important  measure.    There  may  also  have  been 
otrier  considerations  which  caused  the  postponement  of  the  various  amend- 
ments; for  example,  to  let  the  Reconstruction  Conirdtteo  formulate  and 
present  its  entire  plan  of  reconstruction,  to  give  it  time  to  secure  all 
the  evidence  it  could  to  aid  in  the  enactment  of  that  plan,  or  tb  post- 
pone final  action  until  after  the  spring  elections  in  some  of  the  New 
England  States,  so  that  the  Republicam  interests  might  not  be  affected  by 
the  plan  of  reconstruction  pi^oposed. 

The  Amendment  was  not  a  spontaneous  ci^oation,  was  not  the 
product  of  one  mind,  but  of  many.   It  was  also  a  product  of  evolution, 
and  its  growth  and  development  madle  an  interesting  study.   In  consider- 
ing this  evolution  of  the  Foi-U-teenth  Amondnont,  it  seems  advisable  to  Bon- 
sider  each  section  separately  in  order  to  render  the  cotineotion  and  mean- 
ing more  clear  and  apparent.   This  i^^necessitate(i^  a  certain  amount  of 
repitition,  but  we  trust  that  the  object  aimed  at,  clearness,  will  justi- 
fy this  course. 

The  first  section  is  by  far  the  most  important  section  of  the 
Amendmont,  for  it  is  the  only  one  which  has  playod  any  very  noticeable 
psirt  in  our  country's  history  or  has  had  any  influence  whatever  upon  our 
customs  or  legialation.    This  section  also  iinderwent  more  changes  than 
any  of  the  others  befor  receiving  the  form  in  whi&ri  it  now  stands  in  the 
Constitution,    Of  the  various  forms  in  which  it  was  presented  the  same 
purpose  and  spirit  were  observable.    It  is  ?ibout  this  section  also  that 
there  has  been  so  much  contention  as  to  it's  mea^rnuSg  and  object. 
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Probablv  the  intorprotation  most  generally  given  and  moGt 
al- 
readily  accepted  is  that  i^  principal  and  most  only  purpose  was  to  define 

citizenship;  that  it  was  to  make  federal  citizenship  primary,  a  citizen  of 
the  United  States  bocomins  by  residence  -fe^mn,  ii>so  facto,  a  citizen  f^r-tt/^ 
oS-oi^9  of^^4Jae-$tat9S.    The  Courts  havej^acficallyvgjLyeri,' this  inter- 
pretation to  i^,  declaring  that  it  was  to  make  citizens  of  the  freodmon. 
A   careful  examination  of  the  proceedings  of  Congress  should  show  whether 
or  not  this  was /ija^rinoipal  object  originally  aimed  at. 

On  the  second  day  of  session,  December  5thjj^  1865,  Ivlr.  Stevens, 
the  Republican  leader  in  the  House,  introduced  a  joint  resolution  proposing 
an  : Amendment  to  the  Constitution  t£   the  United  States,   It  was  in  the 
following  form;  "All  national  and  state  laws  shallbe  equally  applicable 
to  every  citizen,  and  no  discrimination  shall  be  made  on  account  of  race 
anfl  color."   The  next  day,  lir,  Bin^liam  of  Ohio  introduced  a  resolution 
to  accoiaplish  the  same  object,  though  the  forms  of  the  two  resolutions  were 
quite  different.   The  resolution  introduced  by  Mr.  Bingham  was  reported 
back  by  Mm   from  the  Reconstruction  Committee,  Febnjary  13th,  1866,  in 

tho  following  formj  "Article  .   The  Congress  shall  have  power 

to  make  all  laws  which  shall  be  nocessaj'y  and  proper  to  secure  to  the 
citizens  of  each  ^tate  all  privileges  and  immunities  of  citizens  in  the 
several  States,  and  to  all  persons  in  the  several  States  equal  protection 
in  the  rights  of  life,  liberty  and  property," (l)  This  was  practically  the 
form  in  which  it  had  been  intriduced  Deceaber  6th. 

Llr,  Bingham,  its  author,  in  bringing  this  resolution_  before  the 
House,  February  26th,  rmde  knovm  his  reason  for  proposing  it  as  ajf  amendment. 


(l)  Globe,  39th  Cong.,  1st  Seas.,  pp.  14  and  813. 
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He  stated  that  it  had  been  the  «£dxt  of  the  Republic  that  there  was  no 
ejcpross  grant  of  power  in  the  Constitution  to  enable  Congred4to  enforce  the 
requirements  of  the  Constitution,  and  cited  the  fact  that  the  contemporaneous 
construotion,  the  continued  construction,  legislative,  executive  and  judicial, 
had  been  and  was  that  the  provisions  of  the  immortal  Bill  of  Rights  embodied 
in  the  Constitution  rested  for  their  e^ii«4ion  and  enforcement  upon  the 
fidelity  oStfthe   States.   (2)   In  this  brief  statement  he  revealed  the 
nature  and  purpose  of  the  Ar,iendniont.   It  meant  nothing  less  than  the  conferr- 
ing upon  Congress  the  power  to  enforce,  in  every  State  of  the  union,  the 
Bill  of  Rights,  as  found  in  the  first  eight  Amendments,   If  his  purpose 
should  succeed,  it  meant  that  Congress,  and  not  the  Legislations  of  the 
States,  would  be  empowered  to  legislate  concerning  all  the  subjects  ombracad 
in  the  BiJ.1  of  Rights,  thas  increasing  the  pov/or  of  the  Central  Government 
at  the  expense  of  the  States, 

A  decided  opposition  to  the  resolution  was  manifested  when  it  ceime 
up  for  debate  the  next  day,   Mr,  KiSlv,  of  Pennsylvania,  declared  that 
the  pov/er  which  the  Amend- ont  proposed  to  confer  was  adready  in  the  Cnnsti- 
tution,  but  that  it  had  lain  dormant.  He  was,  therefore,  in  favor  of 
submitting  it  to  the  States,   The  debate  was  of  a  general  and  uninteresting 
nature  with  the  exception  of  the  speech  by  Mr.  Hale  of  Hew  York,  who  de- 
clared that  the  tenor  and  effect  of  the  resolution  was  to  bring  about  a 
more  radical  change  in  the  system  of  government  and  to  institute  a  wider 
departure  from  the  theory  upon  which  it  was  founded  than  had  ever  been  proposed 
in  any  legislative  or  constitutional  assembly,   "l  submit,"  he  continued, 

"that  it  is  in  effect  a  provision  \inder  which  all  state  legislation,  in  its 

of  civil 
oodes/yand  criminal  jurisprudence  and  procedure,  affecting  the  individual 

citizen,  may  be  overridden,  may  be  repealed  or  abolished,  and  the  law  of 


(2)  Ibid.,  p.  1034, 
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Congress  established  instead."   -B©  took  the  position  that  however  desir- 
able it  might  he  that  there  should  be  reforms  in  sfate  laws,  such  reforma 
should  be  made  by  the  States,   He  also  a^^osed  the  Amendaent  on  the 
ground  that  its  language  was  too  vague  aind  general,  that,  at  a  single 
stride,  it  put  almost  unlimited  pov/er  in  the  hands  of  Cbngrosa,  and  that 
the  words  "necessary  and  propor"  had  already  been  given  a  liberal  con- 
struction hf   the  Courts,   (3) 

Mr,  Davis,  also  of  New  York,  continued  the  debate  the  following 
day  in  opposition  tb  the  resolution.   He  thought  that  the  Amendaant,  •*€ 
a3iopeoe4#?-«'<5aid  not  only  centralizor  power  in  the  Federal  Government  «nn 
that  that  power  was  "intended  to  be  exercised  in  the  establishment  of 
perfect  political  equality  betv/een  the  colored  and  the  v/hite  race  of  the 
South,"   The  Amendsiont  he  asserted,  was  a  grant  of  po?rer  to  Congress  to 
ejcact  originsd  legislation  in  regard  to  life,  liberty  and  property,  and 
that  Congres  was  to  be  the  judge  as  to  what  was  necessary  legislation,  and 
concluded;  "Under  such  a  power  the  constitutional  functions  of  state^egis- 
latures  are  impaled,  and  CongreeB  may  arrogate  those  powers  of  legislation 
which  are  the  peculiar  /i^tt-ti-u^u^^^i^J^  of  state  or'gani nation,  and  wlaich  cannot 
be  taken  from  the  States  without  a  radical  and  fatal  change  in  their  rola- 
tions.  ^^^...... 

"I  will,  sir,  consent  to  no  centralization  of  power  in  Qangross 
in  derogation  of  constitutional  limitations,  nor  v/ill  I  lodge  there  today 
any  grant  of  power  which  may  in  other  times,  and  under  the  control  of 
unprincipled  political  aspirants  or  demagogues,  be  exercised  in  contra- 
vention of  the  rights  and  liberties  of  my  countrymen."  (4) 

Messrs,  Hale  and  Davis  were  Republicans,  both  had  voted  for  the 
Freedmen's  Bureau  Bill  and  both  voted  for  the  Civil  Rights  Bill  at  a  later 
date,  and  their  objections  to  the  proposed /fcaendment  wore,  therefore,  not 
partisans 


(3)  Ibid.,  pp.  1059  -  1056,      (4)  Ibid,,  pp.  1085  -  1087 


^"s 


Mr.  Woodbridge  made  a  short  speech  In  support  of  the  resolution, 
stating  that  its  purpose  was  to  enable  Cong39ess  to  secure,  by  legislation, 
the  privileges  and  immunities  guaranteed  to  every  citizen  under  the  con- 
stitution.  In  his  opinion  this  or  a  sinilar  Amendment  was  both  necessary 
and  proper,   (5) 

Llr,  Bingham,  the  author  of  the  resolution,  followed  with  a  so:raQ- 
what  e]i}lg)orate  speech  in  defense  of  the  resolution.   He  denied  the  sug- 
goso^on  Lhat  had  been  made  that  its  purrose  rz.-   to  liiar  '.btj  Constitution. 
Its  onlj''  piU'posG  was,  he  declared,  to  empower  Congress  to  enfcrco  the  Bill 
of  Rights,   He  cited  the  decision  of  the  Federal  Suprone  Court  in  the  case 
of  Barron  vs.  Mayor  and  City  Council  of  Baltinore  to  show  that  the  Bill 
of  Rights  was  not  applicable  to  or  binding  upon  the  States,   He  referred 
to  a  speech  by  Llr.  V^ebster  to  show  that  the  Bill  of  Rights  was  hoTrevor,  to 
be  Enforced  and  observed  by  the  States,  but  since  this  had  notttbeen  done  in 
E.any  States  it  was  essential  that  am  amendriont  should  be  adopted  .  giving 
Congress  the  power  to  enforce  it.   (6) 

Lir,  Conkling  stated  that  he  had  opposed  the  measure  while  it  was 
before  the  Comndttee.   Mr,  Hotchlciss  thoxTght  it  too  conservative,  saying 
that  it  left  the  rights  of  the  citizens  entirely  in  the  htmds  of  Congrc^ 
and  that  a  futnre  Congress  might,  therefore,  nake  laws  v/hich  would  notbo 
agreeable.   Ho  v/anted  the  Constitution  so  ajr.onded  as  to  deprive  the  States 
of  the  power  to  discrimnate  against  any  class  of  citizens,  ejid  advocated  the 
post-ponement  of  the  resolution.    I.^r,  Oonkling,  rdth  the  ^^f^y'-^-^^-''^^ 
consent  of  \'t,   Bingham,  i;-.oved  the  postponement  of  the  resolution  until  the 


(5)  Ibid.,  p.  108S. 

(6)  Ibid.,  pp.  1088  -  1C94, 
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second  Tuesday  of  April,  though  he  voted  f:;r  the  postponerient  for  an  en- 
tirely different  reason  than  did  Mr.  Kotchkiss,  declaring  "Ihat  it  could  not 
be  objected  to  as  not  being  sufficiently  radical.   His  laotion  rrES  agreed  to 
by  a  vote  ot  110  to  57  -  I.1r,  Binyham  voting  in  the  affirmative,  (?) 

It  is  rather  difficult  to  deterrdnc  the  cause  of  the  postponement, 
Mr,  Bingham  nay  have  soon  that  it  r.as  impossible  to  secure  its  adoption 
at  the  time  in  vievf  of  the  hostile  criticism  of  it  by  nerabcrs  of  his  ovm 
party,  though  it  vrac  suggested  that  the  postpcneraent  was  due  to  the  fact 
that  elections  were  soon  to  take  pjace  in  Nev/  Eampshiro  and  Connecticut, 
and  that  it  was  feared  that  the  measure  might  be  so  radical  as  to  affect 
the  interests  of  the  partj'  in  poT;er,   (s)    Tlie  resolution  v.v.z   not  called 
up  in  April,  nor  indedd  v-as  it  again  brought  before  the  House  in  the  sane 
fom, 

Miilo  the  resolution  ras  not  debated  in  the  Senate,  it  is  vforthy  of 
note  that  Senator  Stewart,  of  Nevada,  referred  to  it,  Februpjry  28th,  saying 
that  it  would  chanije  our  form  of  government  if  adopted,  and  that  little 
legislation  would  be  left  for  the  5'tateE.  (o) 

It  may  be  interesting  at  this  point  to  show  the <ft4titude  of  the 

Reconstruction  Comraittec  (lO)  in  regard  to  the  proposed^^drwnent.   At  the 

Vn     Ibid.,  pp,  1094  -  1C95. 

(e)  H.  y.  Herald.  Inarch  J^d,  1S6C.  ^^     h  /o»^ 

(lO)  The  Reconstruction  Cormittee  for  the  Committee  of  Fifteen)  consisted  of 
th-  following:  Seno.torsi  Messrs.  Eessenden  (Ohaiman),  Howard,  Harris, 
¥illiair.s,  8i«Et«SL  and  Johnson. 

RepresGntati>Kes:  Messrs,  Stevens  l^Qhaiman  on  part  of  House),  Conkling, 
B»tT?ell,  Blow,  Bingham,  Morr*ll,  V/achburne,  Gridor,  and  Rogers.  Messrs, 
Johnson,  Grider  ejid\Rogers  were  Democrats, 
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third  ncetinfj  cf  the  Conoid ttoe,  January  12th,  1866,  the  day  after  I'-r. 
T«^bull  had  introduced  the  PreedEien's  Bureau  and  Civil  Rights  Bill^  Ivir, 
Bingham  submitted  the  following  resolution  propocing  an  amendment  to  the 
constitution:  "The  Congress  shall  havo  power  to  make  ell  laws  necessary  and 
proper  to  secure  to  all  persons  in  every  State  rrithin  this^ion  ©qaal  pro- 
tection in  their  rights  ofn  life,  liberty  eaid  property."    At  the  sane  time 
he  Fioved  its  reference  to  a  sub-coinrcittee  consisting  of  liossrs.  Fessenden, 
Stevens,  Howard,  Conkling  and  Bingriam,   (ll)   This  sub-committee,  composed 
entirely  of  Republicans,  to  which  the  various  propositions  in  regard  to  the 
apportionment  of  Represon-^.atives  v/ere  also  to  be  referred,  reported  back 
the  resolution  at  the  fifth  meeting  of  the  Committee,  January  f^Ohh,  in  tho 
follovdng  form;  "Congress  shall  have  power  +o  make  all  laws  necessary  and 
proper  to  secure  to  all  citizens  of  the  United  States,  in  evcrj' State,  the 
sane  political  rights  end  privileges;  and  to  all  persons  in  every  State  equal 
protection  in  the  enjoyment  of  life,  liberty,  ajad  property."  (12 )   It  will 
be  observed  that  thds  resolution  was  in  much  stronger  terms  thatLthe  one 
submitted  by  Ltr,  Bignham,  fortfegre^ one- declared  that  all  citizens  should 
be  given  the  same  political  rights  and  privileges,  thereby  conferring,  or 
making  it  possible  for  Congress  -i.o  confer,  the  eloctivo  franchise  and  the 
right  to  hold  office  upnn  the  negro.   Since  no  record  of  the  proceedings 
of  this  Bub-comriiittee  was  kept,  we  can  only  conjecture  as  to  how  its  meinbers 
voted  on  the  above  resolution.    From  his  subsequent  action,  we  may  feel 
safe,  however,  in  saying  that  l.ir.  Conkling  opposed  the  whole  measure,  though 
he  never  betrayed  or  made  knopoi  the  real  motives  which  actuated  the  committee, 
This  sub-committee  was  doubtlessiv  appointed  to  formulate  and  consider  parti- 
san measures,  since  no  Democrat  was  placed  tpon  it,  thus  enabling  the 
Radicals  to  discuss  freel^tUieir  piirposes  and  the  best  moans  or  methods  of 
obtaining  them  ydthout  any  ofettt^  of  i^eobltlionTj .  _ .  _^ _____ 

(11)  Journal  of  the  Reconstruction  Comrrdttee,  p.  7. 

(12)  Ibid.,  p.  9. 
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The  resolution,  e.B   reported  back  by  the  sub-coEinitteo,  was  not 
considered,  however,  by  the  full  Committee  until  its  next  meeting,  Januarjr 
24th.   AtlMMs  time  llr,  Howard  moved  to  ainend  the  resolution  by  inserting 
"and  elective"  after  the  word  "political",  but  this  seemBd  unnecesE-ary  no 
doubt,  and  was  rejected,  only  two,  Messrs.  Hov/ard  and  Rogers,  voting  for 
it,  the  latter  no  doubt  to  nake  it  as  obnoxious  as  possible, 

I.Ir.  Boutwell  then  moved  the  folbwing  as  a  substitute  for  the  first 

clause  of  the  resolution!  "Congress  shall  havethe  power  to  abolish  any 
distinction  in  the  exercise  of  the  elective  franchise  in  any  ^tate  Khich  by 

law,  regulation,  or  usage  may  exist  therein.?   This  v;as  also  rejected, 

and,  indeed,  it  is  difficult  to  see  where  his  substitute  \7ould  secure 

more  than  wa:;  secured  by  the  words  "political  rights  and  privileges."   ^e 

resolution  was  again  referred  to  a  select  committee  composed  of  Messrs, 

Bingham,  Boutwell,  end  Eofeers.  (13) 

At  the  next  m.cctinc,  three  days  later,  lir,   Bingham  reportdd  the 

resolution  in  tlds  form:  "Congress  shall  have  power  to  make  ill  laws  which 
shall 

be  necessary  and  proper  to  secure  all  pwrsons  in  every  Jitate  full 

protection  in  the  enjoiiaent  of  life,  liberty,  and  property;  and  to  all 
citizens  of  the  United  States,  the  same  immunities  and  also  equal  political 
rights  and  privileges."   I.Jr,  Johnson  moved  to  strike  out  the  last  clause, 
but  his  notion  was  lost  by  a  vote  of  4  to  6,  five  being  absent.  (l4)   The 
resolution  was  not  considered  at  th;  meeting  January  21st,  but  on  February 
3d,  Mr.  Bingham  moved,  by  way  of  amendment,  the  following  as  a  substitute: 
"The  Congress  shall  have  power  to  make  all  laws  v/hich  shall  be  necessary  sjad 
proper  to  secure  to  citizens  of  each  all  privileges  and  immanities  of  citi- 
zens in  the  several  ^tatedl  (/irt .  IV,  Sec*  2);   and  to  all  persons  in  the 

(13)  Ibid.,  p.  12, 

(14)  Ibid.,  p.  12. 
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ceveral  States  equal  protoction  in  tho  rights  of  life,  l|berty  and  propertjf 

(Sth  Amendment),"   After  a  discuscion  of  the  question,  a  vote  wos  tal^en  on  the 

substitute, with  the  following  result:  Yeas,  Messrs.  Howard,  V/illiams,  Wash- 

burne,  Morrill,  Einghom,  Boutwell,  and  Rogers,  (7);  Hays,  Mesnrs.  Fessendon, 

Grimes,  Harria,  Stevens,  Gridar^ and  Gonkling  (6),    Messrs,  Johnson  and 

Blow  were  absent.   The  question  then  recurred  on  agreeing  to  the  proposed 

Aadndmtnt  as  amended,  and  on  this  question  there  were  nin<in  the  affirTiiativc  and. 

i 
four  in  the  negative,  the  four  negative  votes  being  cast  by  Messrs.  Harris,     j 

Grider,  Gonkling  and  Rogers,  while  Kessrs.  Johnson  and  Blow  v;er6  not  present.   | 

(15)  i 

I 
V/hen  the  Comnittee  met  again,  a  v/eek  later,  Mr.  Stevens  moved  that  til  \ 

fehe ^iirdneraent  or  resolution,  as  amended  February  3d,  be  reported  to  Congresa.   j 

The  vote  on  this  motion  was  the  same  as  that  by  vhich  the  resolution  was       | 

adopted  at  the  previous  meetigg  with  the  ei:ception  that  Mr,  Jolmson  was  pre-    ; 

sent  and  voted  in  the  negative,  while  Llr.  Blow  voted  in  the  aiTirmative,  V<r , 

Washbiirne  being  absent,  (16)    It  is  to  be  noted  that  only  two  Republicans,    \ 

Messrs.  Harris  and  Gonkling,  both  of  New  York,  were  ppposed  to  the  resolution. 

As  we  have  already  seen,  the  resolution  v/as  brought  before  the  House  February   5 

13th,  but  wac  postponed  on  February  SSth,   As  to  the  reason  or  reasons  for 

the  opposition  of  Messrs,  Harris  ar d  Gonkling,  there  is  no  record. 

It  would  be  assuming  too  much  to  attempt  to  say  why  so  many  change f> 

were  made  in  the  resolution,  but  it  seems  that  one  is  warranted  in  asserting 

that  the  resolution  as  finally  agreed  upon  February  iitt^Jrwa^'BonHorded  as  not 

to  give  Congress  power  over  the  elective  franchise,  or  political  rights  in 

Q 

generEil,  or  at  least  not  to  have  it  BKpressed  so  baxllj'-  as  Messrs.  Howard, 
Boutwell,  and  others  wanted  it.     With  the  exception  of  tlie  probably  intended 

(15)  Ibid.,  p.  14. 

(16)  Ibid,,  p.  15. 
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exclusion  of  political  rights,  the  vsjrious  fonns  in  which  the  resolution  wai3 

brought  before  the  Committee  breathed  the  same  spirit  and  purpose,  theonl;/ 

object  or  purpose  in  naking  the  changes  being  to  get  it  into  the  best 

possible  fom  to  accomplish  the  desired  end  or  ends.    It  may  also  be  well 

to  note  the  fact  that  on  one  occasion  i-Ir.  Bingham  indicated  in  parentheses 

the  sources  of  his  resolution,  since  t^s  nay  aid  in  a  later  consideration 

of  the  Amendment.    It  is  to  be  regretted  that  no  recordof  the  discussion 

iii'hich  tooktiplace  in  the  Coramittee  Vfas  kept,  for  such  a  record  would  be  very 

valuable  in  ascertaining  the  purposes  of  the  various  resolutions,  though  of 

couBse  the  statements  or  declaratione  of  the  members  of  the  Committee  in  the 

debates  which  took  jjlace  in  Congress  t.111,  in  part  at  least,  supply  this 
want. 

it. is  especially  important  to  note  the  fact  that  there  was  no 
suggestion  of  a  clause  declaring  who  were  citizens  of  the  United  States, 
and  that  two  classes  of  persons  v/ere  recognised  in  all  the  resulutions.  To 
the  one  class,  citisens,  was  to  be  secured  the  privileges  er.d   iianunities, 
whether  specifically  stated  to  include  political  rif^h+s  or  not,  of  citizens 
of  the  United  States.  It  is  perfectly  evident,  from  the  J,imited  debate 
which  was  had  on  tho  resolution  in  the  House,  that  the  term  "citizens"  was 
intended  to  include  the  freednen,  they  being  regarded  as  citiaens  sincethe 
<4bolition  of  slavery.   To  the  other  class,  designated  as"persons,  was  to 
be  secured  equal  protection  in  the  rights  of  life,  liberty,  and  property, 
"Persons"  included,  ofocourso,  all  citizens  as  well  as  those  who  v/ero  not 
citizens,  this  being  a  broader  tern,   ?his  sane  distinction  was  m.ade  in 
the  first  section  of  the  Fourteenth  Amcndiiient  as  finally  ratified. 

There  seems  to  be  little  doubt,  as  shown  by  its  fom  BXid   the 
debates,  as  to  the  main  purpose  or  effect  of  the  resoition  which  was  post- 
poned on  the  28th  of  February,  for  it  declares  in  unmistakable  terms,  "Con- 
gress  shall  have  power,"    Had  it  b^^ai  a  part  of  our  Constitution,  even  a 
Supreme  Co«rt,  composed  entirely  of  stri elf"  constructionists  of  the  old 
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reglne,  could  hardly  have  found  ojiy  pretext  for  linljsing  the  pov/er  of 
Congress  to  enact  any  legislation  toioh  it  deerced  "neceseary  and  proper"  to 
sccui'e  the  privileges  and  imiaunities  of  citizens,  even  to  the  ertent  of 
defining  those  privileges.   It  would  have  conferred  upon  Congress  positive, 
end  not  merely  corrective^ legislative  power  as  was  claimed  by  some,  and  while 
"/Political  rights"  were  finally  omitted,  it  seems  possible  that  Congress 
could,  underthe  broad  power  given  by  the  general  terms  used,  properly  have 
determined  the  qualifications  of  electors,  eaid  fixed  other  political  rights. 

The  legislation  of  the  States  would  have  been  subject  to  the 
will  of  Congress,  (for  there  would  have  been  created  a  centralized  Government, 
with  nearly  all  power  in  the  Legislative  Department. 

It  vfas  tmdoubiedly  the  intention  Si  IJr.  Binj^ham  and  the  members 

of  the  Comnittee  aho  supported  him,  to  give  Congress  power  to  act  when  the 

^tates  hadj/lpaseed  laws  which  violated  t'e  principles  stated  in  the  resolution. 

Prom  the  dec  1p rati on-Jof  i-iessrc.  Hale  and  Bavin  whnn  the  resolution  was 

before  the  House,  and  eBpecially  from  the  context  of  the  resolution  itself, 

it  seems  that  we  may  properly  infer  that  they  intended  to  confer  what  is 

still  more  important,  the  power  to  takb  the  initiative  in  legislation  and 

laws 
pasE/;Which  were  not  in  the  strict  sense  corrective.    Congress,  end  not 

the  Courts,  was  to  judge  whether  or  not  any  of  the  privileges  of  immunitieB 

were  not  secured  to  citizens  in  the  several  States.    The  believers  in  htB.tQ^ 

"l^ights  may  well  feel  grateful  that  the  resolution  was  not  incorporated  into  the 

fundamental  law  of  our  country,  though  it  n^  properly  be  asl^ed  whether 

it  really  did  not  become  a  part  of  it  with  a  mere  charH^)  in  dress,  but  not 

in  meaning* 

It  is  nearlj'  two  labnths  after  the  postponement  of  the  resolution, 

February  28th,  before  we  hear  of  any  resolution,  either  in  Congress  or 

before  the  Cornnittee,  that  is  at  all  cimiltir  to  the  one  postponed.   During 

this  time  the  Civil  Rights  Bill  had  been  passed,  had  been  vetoed,  and  had  been 

declared  law,  not  withstanding  the  President's  objections,   Mr.  Bingham  and 
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others,  e.s  we  have  seen,  opposed  that  bill  as  being  without  warrant  in  the 

Constitution,  stating  that  the  resolution  viiioh  had  be&n  postponed  was  intended 

to  authorize  such  legislation. 

It  could  not  be  expected  that  a  man  of  the  ability,  determination, 

and  zeal  of  Bingham  vrould  easily^uccumb  to  defeat.   With  his  measure 
N 

apparently  under  the  ban,  he  set  to  work  with  a  stronger  determination  to 
overcome  the  obstacles  in  hia  patllto.    He  exercised  all  the  ingenuity  of  his 
legal- and  astute  mind  to  put  his  cherished  Echeme  into  such  fom  as  to  secure 
its  adoption  by  making  it  acceptable  to<^  his  colleagues.    Ho  did  not  moke 
it  weaker,  as  he  himself  stated  at  a  subsequent  time,  but  stronger,  though 
it  was  in  a  form  that  seemed  less  objectionable. 

It  was  not  until  tlie  meeting  of  the  Committeo,  April  21st,  that  1/ir. 
Bingham  again  brought  forward  his  resolutions.    It  was  at  tliis  meeting 
that  the  first  sign  of  the  composite  character  of  the  Fourteenth  Amendment  war. 
presented,    Mr.  Stevens  submitted  a  plan,  which,  he  stated,  had  been  framed 
by  some  else,  but  whch  received  his  a^jproval.    This  was  ihetv  plan  of  .Robert 
Dalo  Owen,  as  wi31  be  shown  later,  and  consisted  of  five  sections.   Prior  to 
this  time  tho  various  propositions  as  to  the  privileges  and  immvmities  of 
citizens,  the  basis  of  representation,  the  rebel  debt,  etc,,  had  been  sub- 
mitted as  separate  and  distinct  AmendmentB,   But  now  for  the  first  time  is 
revealed  the  intention  of  the  loaders  to  combine  all  the  propositions  into  one 
Amendment, 

Section  one  of  the  plan  submitted  by  Stevens  read  as  follows;  "No 

K 
discrimination  shall  be  made  by  any  Jtate,  nois  by  the  United  States,  as  to  the 

civil  rights  of  persons  beoause  of  race,  color,  or  previous  condition  iBf 

servitude."    llr.  Bingham  at  once  moved  to  amend  this  section  by  adding: 

"Nor  shall  any  ,atate  deny  to  any  person  within  its  jurisdiction  the  equal 

protection  of  the  laws,  nor  take  privrte  property  for  public  use  without  con- 

pensation,"     This  amendment  v/as  discussed,  LIr,  Bingham  no  doubt  explaining 
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its  purpose,  but  it  was  rejected  by  a  vote  of  7  to  5,  receiving  the  votes  of 
Messrs. 

Johnson,  Stevens,  Binghan,  Blow  and  Rogers,    The  section  as  sub- 

Eitted  by  r.  Stevens  was  tlion  adopted  Tvith  only  two  votes,  those  of  Messrs. 

Gridor  and  Rogers,  in  the  negative.   After  sections  2,  3,  and  4  had  been 

adopted,  Mr.  Binghan  moved  to  insert  the  following  as  section  5:  "No  State 

shall  make  or  enforce  any  law  which  hhall  abridge  the  privileges  and  inirtunities 

of  citizens  of  the  United  States,  not  shall  any  ^tate  deprive  any  person  ot 

life,  liborty,  or  property  without  due  process  of  law,  nor  deny  to  any  person 

within  its  jurisdiction  the  equal  protection  of  the  laws."    The  Bournal  of 

the  Conmittee  states  that  this  prop'OBition  was  discussed,  and  aciopted  by  vote 

of  10  to  2,   Grider  und  Rogers  again  being  the  only  menbers  T:ho  voted  in 
»/  r> 

the  negative,  while  Messrs.  Fessenden,  Harris,  and  Conkling  were  absent,   (17 ) 
At  the  meeting  of  April  25th,  Mr.  Williams,  who  had  voted  for  the  section 
propoeefl  by  I-Ir.  Bingham,  April  21st,  moved  ^  strike  it  out.  After  some  dis- 
PUEsion  this  was  done  by  a  vote  of  7  to  5,  those  voting  to  retain  it  being 
Mdssrs,  Stevens,  t'orrill,  Bingham,  Rogers  and  Blow;  Messrs.  Fessenden,  Grimes, 
end  Washbume  were  eitlier  absent  or  did  not  vote.    A  motion  was  then  made  toB 
report  the  resolution  or  plan  as  amended,  to  both  Houses.   This  prevailed 
by  a  vote  of  7  Jso  6,   On  this  motion  Liessrs.  Conlfling,  Boutvrell,  and  Blow 
feoted  with  the  Democrats  against  reporting  it.     Undaunted  by  successive 
ifefeats,  Ivir,  Binghoxi  at  once  brought  forv/ard  theyVfehild^of  hia_hoapt»  proposinr. 
it  as  a  separate  amendment,  but  again,  after  discusnion,  it  ^^as  rejected, 
receiving  only  the  votes  of  the  Democrats  in  addition  to  his  own.   It  is 
rather  difficult  to  account  for  the  votes  of  the  Democrats  at  this  time  unless 
itMwas  for  the  purpose  of  disgusting  the  poople  with  so  many  am««©m6ntB°'^to 
cause  division  within  the  ranks  of  the  rajority,  thereby  hoping  to  defeat 


(1^)  Ibid,,  pp.  24-26, 
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all  amendments.    A  motion  to  reconsider  the  order  to  report  the  proposed 
plan  to  Congross  T;as  oarried,  Llessrs,  Stevens  and  Howard  being  the  only  ones 
who  objected  to  this,  (IS)   The  vote  was  reconsidered  on  account  of  the 
absence  of  the  ehainaan,  Lir.  Fessenden,  who  had-tiiie  vs^oloid,  (19)  since 
it  mif;ht  not  be  considered  very  rospecti^il  to  him  to  report  the  final  plan  of 
reconstruction  in  his  absence.    '^Iho   knows  what  effect  this  delay  had  on  the 
final  form  of  the  Amendi-ient?   The  plan  subrdttod  by,  Robert  Dale  Owen,  through 
LIr,  Stevens,  might  have  becone  a  part  of  the  Constitution  instead  of  the 
present  Fourteenth  Amdnd^nont ,  thou<3h  this  is  rather  doubtful. 

At  the  meeting  three  days  later,  Ilr.  Bingham  again  brought  his 
oft-rejeotod  meactire  before  the  Committee  by  moving  to  strike  out  section  1 
of  the  proposed  plan  and  to  insert  his  favorite  measure  in  its  place.   It 
was  again  discussed,  andwas  finally  accepted  by  a  veto  ot  10  to  3,  Messrs, 
Grimes,  Howard,  and  Morrill  voting  against  it,   Mr.  Conkllng  for  the  first 
time  gave  his  oaaftMot  to  it,   Llessrs,  Fessenden  tmd  Harris  did  not  vote.   (20) 
It  would  be  both  interesting  and  valuable  if  we  only  knew  what  was  said  in 
regard  to  this  measure,  which  had  so  often  been  rejected,   Yftiether  the3^ 
Committee  was  wo^n  over  to  Bingham's  view  by  his  argtunonts  or  persistence, 
we  do  not  know,  but  we  may  imagine  the  satinfaction  which  Mr»   Bingham  must 
have  exjjerienced  at  having  his  measure  finally  accepted  by  a  large  majority 
of  bis  colleagues  on  the  Committee,   It  was  this  sari©  proposition,  with  the 
addition  of  the  clause  defining  citizensliip,  wldoh  in  the  identical  form  in 
which  he  introduced  it  before  the  Committee,  April  21st,  finally  passed 


flS")  Ibid,,  pp,  ?1  -  52. 

(19)  Atlantic  Lionthly,  June  1875,  p.  660,  See  also  Wilson,  The  Rise  and  Fall 
of  the  Slave  Power  in  America,^p,  650, 

(20 )  Jova-nal  of  the  Reconstruction  Cormiittee,  p.  35, 
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Congress,  June  ISth,  and  was  eventually  ratified  by  the  'States  as  section  1  of 
the  Fourteenth  Amendraent,   The  whole  plan  or  proposed  Amendriont  was  then 
ordered  to  be  reported  to  Congres,  the  vote  being  strictly  partisan,  12  to 
S.  (21) 

We  have  thus  traced  the  changes,  in  the  forra  of  section  1,  which 
were  made  in  the  CoKinittee  of  Fifteeni  |lo  reasons  were  given  for  these  various 
changes,  but  it  may  be  asserted,  we  think,  that  the  main  object  in  vieT?  was 
the  same  throughout,  the  only  difficulty  being  so  tb  frame  or  word  the 
section  as  to  accomplish  that  object  and  yet  secure  the  Ameddnont's  adoption. 
The  Radical  leaders  were  as  aware  as  any  one  of  the  sittachment  of  a  great 
majority  of  the  people  to  the  doctrine  of  Stated  ^ifihts  -  not  the  right  cf 
session  to  be  sure,  but  the  right  of  the  "states  to  regulate  their  own  internal 
affairs,  including  the  question  of  suffrage »   The  fonn  in  wldch  the  measure 
was  first  brought  before  the  Committee,  a-d  afterwards  introduced  in  the 
House,  was  too  bald,  ^«6-  it  was  seen  that  some  change  v/as  necessary.   This  was 
the  problem  that  l-ir.  Bingham  set  himself  to  solve,  and  there  seems  liitle, 
if  any  doubt,  but  tliat  he  kept  jJie  same  object  in  view,  ajad  thought  that  fthe 
section,  as  finally  reported  and  adopted,  was  as  strong  as  the  first  one,  and 
intondedt  it  to  accomplish  the  same  purpose,  to  remedy  the  same  evils,  and  to 
confer^the  same  powers  upon  Congress.   His  subsequent^  declarations  and 
actions  oaiy  confirm  this  view.  (22)   As  the  author  of  the  proposition^ his 
testimony  should  be  given  much  weight,  and  he  was  furthermore  one  of  the  best, 
if  not  the  best,  constitutional  lawj'-er  in  the  House  of  the  Thirty-ninth 
Congress.   A  man  of  strong  conviction,  strbngly  attached  to  h-is  party,  Mr. 
Bingham  was,  however,  guided  in  his  actions  by  his  convictions,  as  v/as  illus- 
trated by  his  vote  on  the  Civil  Rif.hts  Bill,   Strong  Radical  that  he  was, 
nothing  but  a  sincere  and  deep  conviction  on  his  part  would  have  induced  him  to 
vote  against  a  party  measure . 


^21)  Ibid.,  p.  38. 

,22)  See  the  fourth  chapter. 
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The  original  Constitution  viaz,   framed  under  very  difficult  and 
trying  circumstemces.   The  PatherE^  wero  very  careful  io  to  word  it  as  to 
confer  great  povfer  and  yet  to  have  it  in  such  a  form  as  that  the  people 
might  riot  fully  realize  the  power  that  was  being  conferred,  for  otherwise 
it  is  doubtiXil  whethorit  could  have  been  adopted,    lie   are  venturing  little, 
we  believe,  in  saying  that  this  was  apparently  the  problem  that  confronted 
the  Radical  leaders  of  the  Thirtj'-ninth  Congress,  and  that  their  main  purpoEO  iin 
prjjpoeing  the  first  section  of  the  ^mendnent  was  to  incoeaso  the  power  of  the 
Federal  Government  very  much,  but  to  do  it  in  such  a  way  that  the  peopled 
would  not  understand  the  great  changes  intended  to  be  wrought  in  the  funda- 
mental law  of  the  land,    ^Sr  they  failed  in  thisy  i-4^  ia-.nct  so  much  their  fault, 
bB^  is  due  entirely  to  the  construction  put  upon  their  work  by  the  Supreme 
Court ^  ~^   l^^rf  S.t»rL/^ 

The  authorship  of  the  Fourteenth  /jnendment  has  been  ascribed  to,  or 
claimed  by,  some  two  or  thcee  men.   In  Jxme  1S05,  on  the  death  of  Judge 
Stephen  Nea3.,  of  Indiana,  the  statement  v/as  made  in  the  leading  papers  of  the 
country  that  he  was  its  author,   The|lndianapolis  News  went  so  far  as  to 
give  a  picture  of  the  room  in  which J)he  wrote  it.  The  only  evidence  to 
support  the  claim  made  by  Judge  Ileal  itf  a  letterfrom  Mr,  Orth,  who  was  a 
member  of  Congress  at  the  time,  to  Judge  Keal  stating  that  he  had  submitted  the 
plan  sent  him  by  the  Judge  to  the  Compittee  ,and  that  it  had  been  adopted  by  the 
Committee  almost  verbatim.   It  nm;   stated  tliat  tliis  letter  was  lithographed 
and  proserefestl  by  Judge  Neal,   The  Journal  of  the  Reconstructibn  Corimittee 
shows  that  a  plan  was  submitted  by  Llr.  Stevens,  but  tliis  plan  consisted  of  fiwc 
sections,  and  not  of  four,  as  Judge  Keal  stated  his  did,    Fur+,hermore,  there 
is  strong  evidence  that  anofJier  man  from  Indiana,  Robert  Dale  Ovren,  was  the 
author  of  the  plan  submitted  by  Llr,  Stevens  on  fipril  21st,   Llr.  Owen,  in  an 
article  in  the  Atlantic  Montlily  for  June  1875,  under  caption  of  "Political 
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ResiiltB  froK  the  Varioloid",  gives  a  cokt  of  the  plan  hhich  h©  submitted  to 
I.Ir»  Stevens,   This  copy  is  identical,  worid  for  word,  vdth  the  plan  sub- 
mitted by  Ivlr.  Stevens,  es  given  in  the  Journal  of  the  Coianittoe,   Since 
the  Journal  was  not  published  for  several  years  and  was  kept  by  Mr.  Fessen- 
den,  tho  Chairman  of  the  Conndttee,  and  by  his  hep^s,  it  would  hardly  have  bean 
possible  for  J^'-r,  Owen  to  have  given  the  proposed  /onendment  had  oe  not  really 
been  the  author  of  it.    Llr.  Owbh's  plan  was  also  published  in  the  newspapers 
at  the  time,  and  it  was  stated  that  it  was  being  considered  by  the  Comrtiittee. 
This  sooms  sufficient  to  show  that  Judge  Real's  claim  to  the  authorship  cf 
the  Amendment  falls  to  the  ground,  for  no  other  plan  similar  to  the  one  sub- 
mitted by  Ivlr,  Stevens  on  April  21st,  was  brought  before  the  Connittee,  the 
other  propositions  being  separate  and  distinct  Amtodmtots,    Ho  doubt  Judge 
Neal  sent  a  plan  to  Congressman  Orth,  and  Llr,  Orth  may  have  given  it  to  a 
member  of  the  Oommitee,  but  it  seems  perfectly  evident  ^/^  that  it  was  not 
submitted  to  the  Committee  as  a  whole  or  acted  upon  by  it.   It  may  have 
been  very  similar  to  the  plan  ageeed  upon,  thus  leading  I<ir,  Orth  to  infer 
than  it  was  Judge  Neal's  plan  that  hadbeen  accepted, 

Mr,  0wen  never  claimed  that  the  Amendment  as  finally  adopted  was 
his,  though  unquestionably  the  plan  vras  his.   But  for  such  a  plaii  we  would 
not  have  had  such  a  heterogeneous  /^dndment  as  th.e  Fourteenth,   The  same  or 
similar  sections  might  have  been  proposed  separately,  but  had  this  been  done, 
there  is  little  doubt  but  that  some  of  them  at  least  would  have  been  rejected 
ttither  by  Congress  or  by  the  States,   fV Owen's  plan  had  been  accepted  and 
ordered  to  be  reported  to  Congress  ■  ithout  any  changes  whatever.   And  tlds 
would  have  been  done  but  for  the  illness  of  Fessenden,   The  delay  was  fatal 
to  Owen's  plan,  scarcely  anj'-  vestige  of  the  Dciginal  form  being  retained.   He 
states  in  the  Article  to  which  we  have  referred,  that  Stevens  ^ave  the  reason 
for  the  changes,  especially  that  in  regard  to  suffrage.   The  action  of  the 
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ConEnitt.«©  l»akod  out, and  caucuses  were  held  by  the  mernbers  fpom  Hew  York, 
Illinois  and  Indiuna,   Each  of  these  decided  against  negro  suffrage  in  any  shape. 

The  statement  was  made  several  times  during  the  campaign  of  1866  that 
Kr.  Bingham  was  the  author  of  the  Amendment.  This  was  true  only  as  regards^ihe 
first  section. 

We  desire  especially  to  call  attention  to  the  fact  that  at  notime  was 
the  question  of  citizenship  considered  by  the  (committee,  no  proposition  to  define 
citizenship  bein  ;  submitted.   This  fact  alone,  it  seems,  is  sufficient  to  show 
that  \A\e\   principal  object  of  the  AT::endnient  was  not  to  declare  who  were  citizens, 
for  the  toramittee  evidently  regarded  the  freedmen  as  citizens,  since  the  pur;^ose 
of  the  whole  reconstruction  measure  was  more  or  less  bound  up  with  that  class. 
This  conclusion,  reached  after  a  careful  examination  of  the  flournal  of  the 
Reconstruction  Committee,  is  re-enforced  by  the  report  of  the  majority  of  that 
committee,  fofc  it  is  stated  specifically  in  that  report  :that  negroes  were  no 
lonj^er  slaves,  but  free  men  and  citizens.   This  being  the  view  of  the  Committee, 
how  can  it  reasonably  be  maintained  that  the  first  section  had  for  its  principal 
object  the  conferring  of  the  status  of  citizenship  s»er  negroes? 

Before  tracing  the  course  of  the  Aadndment  in  the  House  and  the  Senate, 
it  may  be  well  to  consider  the  report  tSf   the  toramittec,  for  it  should  be  a     , 
valuable  source  in  aiding  us  to  determine  or  to  discover  the  reasons  given  for 
proposing  the/^dnenent.   The  re^port  was  drawn  up  by  Ilr.  Fessenden  and  is  an 
able  document.   Senator  Grimes,  a  member  of  the  Committee,  idt  a  letter  to  his 
wife  at  the  time,  June  11th,  1866,  stated  that  he  regarded  it  as  the  ablest  paper, 
either  as  a  report  or  in  the  fom  of  a  speech,  that  had  been  submitted  to  Congress 
during  his  membership  of  the  Senate.  (23) 

After  declaring  that,  instead  of  being  mere  chattels,  the  former  slaves 
had  become  free  men  and  citizens;  that  they  ha^  been  true  and  loyal  to  the  Union, 


(23)  Salter,  Life  of  Grimes,  p.  299. 
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and  that  it  would  be  the  basest  ingratitude  to  abandon  t!  em  to  their  fonner 
masters  without  securinr^  them  in  their  rights  as  free  men  and  citizens,  the 
report  says:  "Hence  it  becauae  important  to  inquire  what  could  be  done  to 
secure  their  rights,  civil  and  political.   It  was  evident  to  your 
Committee  that  adequate  security  could  only  be  found  in  appropriate  con- 
stitutional proviaicns."  (24) 

The  Committee  then  cites  incidents  and  testimony  to  show  the  con- 
dition of  the  So'Jth,  saying  that  the  southern  people  haughtily  demanded,  as 
a  right,  the  privilege  of  participating:;  in  the  government  which  they  had  been 
striving  to  overthrow;  that  the  leaders  were  prominently  put  forward  to  fill 
the  highest  places,  many  of  them,  including  A.  H.  Stephens/  the  Vice-President 
of  the  Confederacy,  being  elected  to  Congress  in  face  of  the  ttst-oath;  that 
the  whole  conduct  of  the  people  displayed  a  feeling  of  hostility  to  the 
Federal  Government;  that  there  was  "no  general  disposition  to  place  the 
colored  Bane,  oonstittting  at  least  two-fifths  of  the  population,  upon  terras 
even  of  civil  equality";  that  Union  nen  were  detested  and  Northern  nen  going 
^outh  were  proscribed;  and  that  to  have  fought  against  the  Union  was  con- 
sidered a  virtue.  With  such  an  array  of  evidence  as  this,  the  Committee  was 
of  opinion  tliat  "Congress  would  not  be  justified  in  admitting  such Gn^w-^i^-**-^ ^«»-7 
to  a  participation  in  the  governmeJit  of  the  country  without  frfrst  providing 
such  constitutional  or  otlier  guarantees  as  will  tend  to  secure  the  civil 
rights  ofull  citizens  of  the  republic." 

The  closing  paragraphs  of  the  roportt\ is  worthy  of  being  quoted  in 
full,  for  they  express  briefly,  but  cogently,  the  objects  which  the  committee 
desired  to  accomplish  by  the  Amendment. 

"The  conclusion  of  your  Committee,  therefore  is,  that  the  so-Called 
Confederate  «3tatos  are  not,  at  present,  entitled  to  representation  in  the 
CongreAlof  the  United  States;  that,  before  allowing  such  representation. 


(24)  Reports  of  Comrjittees  of  House,  39th  Cong.,  1st  Sess.,  vol.  II,  p.  XIII, 
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adequate  S6curi»  for  futurs  peace  and  safety  should  be  required;  that 
this  can  only  he  found  in  such  chanpes  cf  the  origiraal  law  as  shall  deter- 
mine the  civil  rights  of  allcitizens  in  all  parts  of  the  republic,  ehall  place 
representation  on  an  equitable  basis,  shall  fix  a  stigma  upon  treason,  and 
protectthe  loyal  people  against  future  claims  for  the  expoBses  incurred  in 
support  of  rehejlicn  and  for  manxanitted  slaves,  together  with  an  express  grant 
of  power  in  Congress  to  enforce  those  provisions.   To  this  end  they  offer 
a  joint  resolution  for  amending  the  Constitution  of  the  United  States,  and  the 
two  several  bills  designed  to  carry  the  same  into  effect,  before  referred  to. 

"Before  clcsinp.  this  report,  your  coramittee  beg  leave  to  state  that 
the  specific  recommendations  submitted  by  them  are  the  result  of  un^puo 
concetision,  after  a  long  and  careful  covnpai-ison  of  conflicting  opinions. 
Upon  a  questbn  of  such  magnitude,  infinitely  important  as  it  is  to  the 
future  of  tlie  republic,  Jt  was  not  to  be  expected  that  all  should  think  alike. 
Sensible  of  the  inperfections  of  the  scheme,  your  ^mmittee  submit  it  to 
Congress  as  the  best  theycould  agree  upon,  in  the  hope  that  its  imperfections 
may  be  cured,  and  its  deficienties  supplied,  by  legislative  wisdom;  and,  that 
when  finally  adopted,  it  may  tend  to  restore  peace  and  harmony  to  the  whole 
country,  and  to  place  oufL  republican  institutions  on  a  more  stable  foundation." 
(S5) 

All  the  Republican  ^embers,  except  Messrs.  Blow  and  VJashburne,  signed 
this  report,  which  was  submitted  to  Congress  June  S,  136G.   It  is  important 
to  iote  that  not  a  word  was  said  about  the  necessity  or  desirability  of  defin- 
ing citizenship,  and  that  it  was  specifically  declared  that  negroes  were 
citizens,  although  the  report  was  submitted  ten  days  after  Mr.  Howard  had  pro- 
posed to  amend  the  first  section  by  adding  a  clause  declaring  who  were  citizenj 
and  over  a  week  after  that  amendment  had  been  accepted  by  the  Senate.   This 


(25)  Ibid.,  pp.  XVI  -  XXI, 
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seems  to  be  almost  conclusive  evidence  that  the  q'jesticn  of  citizenship 
was  not  regarded  as  the  nout  important  object  of  the  first  section  of  the 
^mendnent. 

The  report  of  the  minoriJ;y  of  the  committee,  written  by  Reverdy 
Johndcn,  and  signed  by  him  and  the  other  tv/o  minoi'ity  members,  was  made 
June  20th.    This  report  was  confined  principalljr  to  a  legal  discussion 
of  the  status  of  the  Southern  ^tates  and  their  rights  under  the  Constitut- 
ion.  Thfis.  report  declafced  that  no  further  demands  should  be  made  as  a 
condition  precedent  to  the  admission  of  Representatives  from  those  »$^tates» 
but  that  there  was  no  objection  to  the  fourth  section  of  the  proposed 
Amendment.   Objection  was  also  made  to  manner  in  which  the>^dndment  was 
submitted,  ^.maintainti^  that  the  different  sections  should  have  been  sub- 
mitted as  separate  articles  so  that  the  people  might  accept  or  reject  such 
^  as  they  saw  fit  without  accepting  or  rejecting  all. 

The  resolution  propcsing  an/^nendment  to  the  Constitution  was 
reported  to  both  Houses  of  Congress  April  30th,  in  the  form  finally  agreed 
upon  April  28th.    I,'r.  Stevens  introduced  it  in  the  House  and  ]fr.   Pesaendon 
in  the  Senate,  and  both  of  then  introduced  at  the  same  time  the  bills 
which  were  to  accompany  it.   One  of  these  billK  was  in  regard  to  oA" 
mitting  the  Southern  ^tates  to  a  participation  in  'one government  o>t.adopting 
the  proposed Anendmont,  while  the  o'hor  on©  declared  certain  persons  in- 
eligible to  hold  office  under  the  Federal  Government. 

The  resolution  was  not  considered,  however,  by  the  House  until  I'ay 
8,  when  Mr.  Stevens  opened  the  debate.   He  stated  that  it  was  not  all  that 
the  committee  desired,  but  that  after  a  careful  survey  of  the  v/hole  ground, 
it  was  decided  that  a  more  stringent  proposition  could  not  be  ratified  by 


(26)  Ibid.,  pp.  1-13, 
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ninoteen -States,  three-fcurt.hs  of  the  so-called  loyal  States,  repudiating 
the  idea  that  it  should  be  submitted  to  the  Southern  States  or  "disorgan- 
ized coTDmvmities"  as  the  Committee  characterized  then.   The  report  of  the 
Comraittoe  also  statecl- that  the  proposition  was  not  all  that  they  desircd, 
and  \Lt,   Grinos  (27),  in  a  letter  to  hio  wife,  April  30,  etatei^the  same 
thing.   These  references,  however,  relnte^more  particularly  to  the  second 
section,  for  many  were  in  favor  of  securing  nogro  suffrage. 

In  reference  to  the  first  section,  Ilr.  Stevens  statsi  that  all 
of  its  provisions  were  asserted  either  in  the  Declaration  of  Independence  or 
in  the  Constitution,  and  ^dded:  "But  the  Constitution  limits  only  the  action 
of  Congress,  and  is  not  a  limitation  on  the  States,   This  Amendment  supplies 
that  defect,  and  allcwa  Congress  to  correct  the  unjust  legislation  of  the 
^tates,  so  far  that  the  law  which  operates  ipon  one  man  shall  operate  equally 
upon  all."    He  evidently  had  reference  to  the  Bill  of  Rights,  for  it  is  in 
it  that  most  of  the  privileges  are  enumerated,  and  besides  it  was  not  applicable 
to  theStatoE.   Under  his  construct ionf,  moreover,  Con.f;.re«<> would  only  have 
power  to  interfere  in  caso  of  discrimination  by  the  States,  but  even  then 
Congress  would  judge  as  to  whether  there  was  disciimination  or  not,  and  coui^, 
therefore,  exercise  grefct  power.   To  the  answer  that  the  some  things  were 
secured  by  the  Civil  Rights  Bill,  L-r.  Stevens  replied  that  that  was  partly 
true,  but  that  a  law  was_repealable  by  art-BM^oai^aby,  and  that  it  should  be 
put  beyond  the  power  of  SimgroM  to  repeal  it.  (28) 

The  debate  wan  limited  to  thirty  minutes  to  each  speaker,  and  it  was 
said  to  have  been  the  intention  of  the  leader  to  call  t^e  previous  question 
the  day  the  resolution  whs  introduced,  April  30,   It  was  pjac^diot-edy  however, 
that  had  this  been  done  the  previous  question  would  not  have  been  seconded.  (29) 


'28)  Globe,  39th  Cong.,  1st  Gess.,  p.  2469 

!29)  Ibid.,  p.  2433  and  xN.Y.  Herald,May  1,  186G. 
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Mr,  Fincl^    of  Ohio,  followed  I.Lr.  Stevens  by  declaring  that  if  the  firs-" 
Gection  was  necessary  to  confer  power  upon  Congress  to  lof^ialate  about  the 
matters  contained  in  it,  the  Civil  Rights  Bill  v,'as  clearly  unconatitutional. 
(30)   From  this  declaration  it  is  apparent  that  he  thought  the  (ffectof  the 
section  would  be  to  authorise  'legislation  similar  to  the  Civil  Rights  Bill. 
It  would  iiso  folfiow  that  he  ndst  have  thought  t  at  this  would  not  only 
empov/er  Congress  to  act  in  case  the  S^^^ates  enacted  discriminjiting  lav;s,  but 
that  Congrens  ndght  also  enact  laws,  similar  to  the  Civil  iHgnts  Mil, 
declaring  what  privileges  should  be  secured  to  all. 

Lir.  Garfield  denied  the  position  taken  by  l,lr.  Jf'«ck  that  those 
who  voted  for  this  section  thereby  acknowledged  the  unconstitutionality 
of  the  Civil  Rights  Bill,  maintaining,  as  did  Mr.  nte-.ens,  that  it  was  to 
put  that  bill  beyond  the  possibility  of  repeal  by  Congress.  (31)   Kis  view 
was,  thoreforo,  that  the  first  section  merely  incorporated  the  Civil  Rights 
Bill  in  the  Constitution. 

•Mr.  Thayer,  of  Pennsylvania,  held  the  same  views  in  this  regard 
as  did  Messrs.  Garfield  and  Stevens,  but  also  stat^g  that  it  was  putting 
into  the  Constitution  what  was  already  in  the  Bill  of  Rights  of  every  State 
in  the  Union.  (^2)     According  to  this  last  statement,  it  would  empower  Con- 
gress to  legislate  about  the  subjects  contained  in  those  Bills  of  Rights, 
especially  incases  where  Congress  declared  that  the  ^tate  laws  were  not 
equal.   Since  the  '^ill  of  Rigli,  s  of  the  ^tate£.  was  similar  to  thai  of  the 
United  States,  it  may  properly  be  inferred  that  he  thought  the  section  would 
empower  Congress  to  enforce  the  first  eight  toendments  in  the  ^tatos.    Mr. 
Thayor  evidently  thought  the  first  section  of  the  Amendment  was  as  effective 
and  as  strong  as  the  proposition  submitted  by  Kr.  Bingham  in  February,  for 
in  a  speech  on  the  Civil  Rights  Bill,  March  2,  he  declared  that  he  would 

IL 


(30^)  Glol 

(31)  Ibif 

(32)  Ibic 


(30)  Globe,  39th  Con/r. ,  1st  Sess*,  p.  2461. 
Ibid.,  p.  2462 
Ld.,  p.  246f. 
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support  Ilr.  Bingham's  ppopooition  which  proposed  to  put  the  sarae  protection 
in  tho  Constitution  that  was  to  be  secured  by  the  bill.   He  practically 
aade  the  ncvio  3tate:nent  in  r-^.-^ard  to  the  first  soctjon  in  his  speech, 

Th(;  vi(:T  taken  of  the  first  section  by  the  first  throe  speakers, 
all  Republicans,  was  likewise  held  by  ;,ir.  Buyer,  of  Pennsy2.vania,  a  Domocrut. 
Ko  thought  it  did  mors  than  put  the  Civil  Rights  Bill  into  the  Constitution, 
and  that  it  was  intended  to  secure  ultimately^  s.nd  to  so'ne  extent  indirectly, 
the  political  equality  of  tho  negroes.   It  was  also  objectionable,  in  his 
opinion,  in  that  it  was  ambiguous  and  admitted  of  conflicting  constructions. (3" ) 

T^essrs.  Kelleyand  Cchonck,  followed  i-r.  Boyer,  but  their  speeches 
•.vers  confined  to  the  general  policy  of  Reconstruction,  with  especial  reference 
to  the  t;iird  section. 

Mr.  Bro^all,  of  Pennsylvania,  the  next  day,  Ma^  9,  declared  that 
the  ob^act  ^f  the  first  section  was  "to  give  power  to  the  Govemaent  of  the 
United  States  to  protect  its  own  citizens  within  the^tatas,  within  its  own 
jurisdiction."    Ho  evidently  thought  that  Congress  would  be-  einpoivered  to 
i^'C'   pass  iaws  protecting ^itizens  oftbe  United  States,  a^d  in  order  to  do  this, 
it  would  be  necassary  for  Congress  to  determine  what  v/ore  the  privileges 
and  iniraunities  to  be  protected.    He  also  stated  that  it  was  the  Civil  Rights 
Bill  in  another  shape,  but  that  it  was  desirable  to  have  it  in  the  Constit  itlon 
to  make  assurance  doubly  .ure,  since  soas  thought  tho  bill  unconstitutional, 
araong  the  nuraber  toeing  Mr.  Bingham.  (34) 

\kv,   BroT^ll  was  followed  by  a  Democrat,  Mr.  ::;hanklin,  of  Kentucky, 
who  said  that  jparpofio  of  the  first  section  was  to  destroy  the  rights  which  the 
franers  of  the  Constitution  declared  to  belong  exclusivoly  to  the  States  and 
to  4^ve3t  .^scdatfju  all  power  in  the  General  Goromraent.  (.'')5)   By  a  liberal 


(33)  Ibid.,  P.  2467. 

(34)  Ibid.,  p.   2498. 

(35)  Ibid.,  p.  2500. 
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construction  of  the  section  his  statement  was  no  doubt  warranted. 

Mr.  Raynond,  a  conservative  or  ^ohhaon  Ro^ublicin,  had  voted 
against  the  Civil  Rights  Bill  because  ho  thought  it  unconstitutional,  but 
now  supported  the /^endnient.   He  stated  that  the  first  section  had  been 
first  embodied  in  tho/^mdndment  proposed  by  Mr.  Binghnm  giving  Congress 
poaar  to  secure  an  absolutt)  equality  of  civil  ri.'^hts  in  every  5tate  of  the 
Union,  und  that  it  had  then  coao  before  Conf;';re3s  in  tho  form  of  the  Civil 
Ri<:iits  Bill.   He  furthamoro  stated  that  it  was  the  purpose  of  this 
section  to  confer  upon  Congress  tha  power  to  pass  the  Civil  Ri  -nts  Bill  and 
that  he  mould  therefore,  support  it.  (36)   It  is  significant  that  Mr, 
Ra^inond  statod  that  the  object  of  this  section  was  tho  same  as  the  resos 
lution  submittod  by  L'.r.  Bingh;-ua  in  Februarji,  espocially  since  he  had  opposed 
the  Civil  Ri^jhts  Bill. 

Mr.  Eldridge,  a  Domocrat,  said  that  the  incorporation  of  the 
first  section  in  the  proposed y^mendtaent  was  an  admission  that  the  Civil 
Rights  Bill  was  unconstitutional,  (37)  evidently  thinking  that  its  purpose 
was  to  authorize  sobh  bills  as  that  one.    we  -lave  already  noted  the 
ansvior  that  was  given  by  Mesirs,  Garfield  and  Stevens  to  n  similar  statement. 

LIr.  Eliot,  of  I'assachusetts,  supported  the  Amendiaont  becauso  he 
thoUijht  the  doctrines  contained  in  it  were  right,  saying  that,  if  Congress, 
did  not  have  bh©  power  to  prohi^'^it  discriminating^iogislation  on  the  part 
of  tha^tates,  such  power  should  be  distinctly  conferred.   He  had  voted 
for  the  Civil  Rights  Bill,  he  continued,  thinking  that  Congress  had  ample 
power  to  enact  tho  provisions  of  that  bill,  but  declared  his  willin^nesR 
to  incorponate  into  the  Constitution  provisions  which  would  remove  the 
doubts  ontertained  by  some  on  that  questi  on,  (3S) 


36)  Ibid.,  p.  2502. 
'37)  Ibid.,  o.  2506. 
.33)  Ibid.,  r,,    2511. 
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On  the  third  and  laat  day  of  th.a  debate  in  the  Houcio  on  the  reso- 
lution, Ilr,  Randall,  of  Pannsylvania,  one  of  the  leadin;;,  Deinocrats  of  the 
IIousG,  and  w^a=asSiflj?JiHm'iu  wa«  several  times  Speaker  of  the  House,  asserted  that 
the  first  saction  proposed  "to  aalce  an  equalijty  in  every  respect  between  the 
t'.vo  races,  notwithstanding  the  policy  of  discriiaination  which  has  hortofore 
been  exclusively  exercised  by  the  ^'tatea.*   He  also  seemed  to  think  that 
the  aection  would  confer  power  upon  tha  Federal  Governuont  to  interfere  in 
behalf  of  every  character  of  rights  save  suffra.'^e,  &hd  that  cvsn  the 
privilege  of  detennininj^  who  could  vote  in  the  States  would  C^-oTT-^  v^-<^ 
by  assumed,  (39) 

i!r.  Rogors,  a  ;Tiinority  inember  of  the  Reconstruction  Ccnmittee, 
closed  the  debate  for  the  Democrats,  and  his  speech  is  of  sufficient  in- 
portance  to  justify  a  soraowhat  extended  quotation.   His  speech  as-,  in 
part,  as  follows: 

"How,  sir,  I  have  exaained  these  proper itiona  with  some  Tuinute- 
ness,  and  I  have  coaie  to  the  conclusion  different  to  what  some  others 
have  coae,  that  the  first  section  of  this  prograraras  of  diseossion  is  the 
most  dangerous  to  liberty.   It '^ps  the  foundation  of  the  Governmont;  it 
destroys  the  elecentary  principles  of  the  Jtates;  it  consolidates  every- 
thing, into  oho  iajjerial  despotism;  it  annihilates  all  the  ri<3  ts  wliich 
lie  at  the  foundation  of  the  Union  of  the  States,  and  which  have  character- 
ized this  Government  and  made  it  prosperou;3  and  gfceat  during  the  3on^ 
P'3riod  of  its  existence." 

Mr.  Rogors  charactorized  the  proposal  at;  an  "attempt  to  embody 
in  the  tonstitution  of  the  United  States  that  outrageous  and  :nis9rabla 
Civil  Rights  Bill"  which  was  vetoed  because  it  was  an  attcupt  to  consoli- 
date the  power  of  the  Spates.   He  also  declared  that  the  tern  "privileges 
and  immunitisij"  embraced  every  ri^ht  vfhicli  anyone  had  under  the  laws  o?  the 


(39)  Ibid.,  p.  ?^F30. 
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country,  including  the  right  to  vote,  to  raaryy,  to  contract,  to  bo  a 

juror  and  to  hold  offico;  and  added:  "l  hold  if  that  ever  bocoraas  a  part 

of  the  fundanontal  law  of  the  lan^  it  .Till  prevent  any^tato  frc^n  refusing 

to  allow  anything  to  anybody  ^ombnaced  under  this  term  of  privileges  and 

immunities. "     He  stated  that  if  a  negro  was  refused  the  right  to  be  a 

juror,  that  the  Federal  Govemiaent  would  atop  in  and  intorfero.  (40)   This 

last  dtateiaent  has  boon  fulfilled. 

:.!r.  Rogers  v/as  in  a  position  to  speak  with  aorae  Imon ledge  and 

authority  as  to  tho  character  and  purpose  of  the  section,  for  he  had  hoard 

the  discussions  in  tho  Coraniutee  an  regard  to  it,  though  he  could  not 

divulge  anything  that  was  said  there  on  account  of  the  order  of  secrecy 

which  was  made  binding  on  all  the  aeabers  of  the  Coramittee,   He  did  not 

s^  that  it  was  one  of  the  purposes  of  tho  /^iaend.aont  to  make  the  Bill  of 

Rights  applicable  to  the  States,  but  his  declarations  were  of  such  a 

nature  as  to  render  this  unnecessar;;,',  having  said  that  it  would  concentrate 

all  po'.Ter  in  the  hands  of  the  Federal  Govern-nailt. 

all 
Hr.  FarnsvTorth,  of  Illinois  said  tliaty^of  the  first  section  except 

the  lairt  clause  was  already  in  the  Constitution.   That  was  true,  but 

he  evidently  overlooked  the  fact  that  the  Fifth  AmendTnent  was  not  binding 

upon  the  States,  for  he  regarded  the  first  two  clauses  of  the  section-  as 

-  -  ^^-^  ,.....^. 

I^r.  Binghan,  the  author  of  the  first  section,  said  that  the  necessity 
of  that  section  was  one  of  the  lesaoHS  taught  by  the  war,  and  +hat  there  had 
been  a  want  hitherto  in  the  Constitution  which  it  would  supply.   That  want^ho 
declared  to  bo  "The  power  in  the  people,  tha  whole  people  of  the  United  States, 

(40)^ Ibid.,  p.  2538. 
(41)  Ibid., p.  25:^9. 
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by  axpresG  authority  of  the  Constii^ution  to  do  that  by  congressional  Qnactaont 
which  hithsrto  they  have  not  had  tho  povfer  to  do,  and  have  never  even  attempted 
to  do;  that  is,  to  protect  by  nationctl  lawtl-ie  priviloges  and  "ij^na.iities  of 
all  '^he  citizens  of  tho  Republic  and  the  inborn  rights  of  every  perr.on  within 
its  jurisdiction  whenever  the  same  shall  be  abridged  or  denied  by  the  uncon- 
stitutional ?ict3  of  any^tate." 

He  denied  that  this  section  confersed  pc?rer  upon  Congress  to  regulate 
suffrage  in  the  several ^tatea,  and  in  answer  to  a  suggoation  made  elsewhere 
that  if  it  did  not  confer  this  power  tho  need  of  it/  was  not  percoived, 
declared:  "To  all  such  I  beg  leave  again  to  say,  that  many  instances  of  state 
injuiitioe  and  oppression  have  already  occurred  in  the  state  legislation  of 
this  vfcion,  of  flagrant  violations  of  the  guaranteed  privileges  of  citizens  of 
the  United  States,  for  which  the  National  Bovernaent  furnished  and  could  fur- 
nish by  law  no  ron2edy  whatever.   Contrary  to  the  express  letter  of  your 
Constitution,  'o^S^an:!  unusal  punishments'  have  been  inflicted  under  state 
laws  within  this  Umion   ypon  citiz,ens,  aoji  only  for  crimes  coniiaitted,  but  for 
sacrad  duty  done,  for  which  and  against  which  the  Government  of  tho  United 
3tates  had  provided  no  romody  and  could  provide  none,"    This  quotation  makes 
it  perfectly  ovideat  that  ho  intended  to  confer  power  upon  tlie  Federal  Govern- 
nont,  by  the  first  section  of  the  Amendment,  to  enforce  the  Federal  Bill  of  Rights 
in  the  States,  for  the  citation  he  made  from  the  Constitution  is  to  bo  found 
in  uhe  Eighth  Amendment.   If  tho  settion  undor  consiioration  had  this  effect 
as  to  thvt  Aaenijont,  it  nocossarily  follows  that  it  lould  apply  equally  t.c 
thj  other  seven  amendments.   A  comparison  of  theso  statements  with  those  he 
made  in  February  while  his  original  rwdolution  was  before  the  House,  clearly 
demonstrates  that  tho  two  resolutions,  in  his  mind  at  leant,  were  identical, 
and  that  the  first  section  of  the  Amend-ent  conferred  the  same  powers  that  he 
intended  to  confer  by  the  original  resolution. 
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It  is  to  ba  inferred  froa  what  he  said  at  this  ti:ne  that  Congress 
was  only  to  interfere  in  cases  v/here  some  of  the  privileges  or  immunities 
wsre  abrid^'.od  or  denied  by  the  unconstit  itional  acts  of  the  States.   This 
seeQo  to  be  confiscid  by  anothsre  statement  nade  in  the  same  speech,  where 
be  declarod  that  the  "great  want  of  the  citizen  ^n:^  stranger,  protection  by 
national  law  froiQ  unconstitutional  state  enactments,"  (^2)  would  be 
supplied  by  this  section.   While  these  statements  might  faoea  to  justify 
the  conclnaior.  that  Congress  was  not  enpowered  to  act  until  the  States 
had  actually  passed  discrimiiiati*W  or  ubcon^stitutional  laws,  Mr.  Bingham 
evidently  did  not  iniodd  to  leave  that  inpressiou,  for  he  stated  speciflcall 
at  this  time  that  no  ^tate  ever  had  the  power,  by  law  or  otherwise,  to  deny 
to  any  freeman  the  equal  protection  of  the  laws  or  to  abridge  the  privilege^^ 
of  any  citizen,  tho  gh  stating  that  this  had  been  done,  and  that  without 
remedy.    It  can  bo  inferred  properly,  we  think,  that  he  meant  by  this 
that  no  Jtate  could  abridge,  or  could  allow  to  bo  abridged  or  denied,  any 
of  the  privileges  of  citizens.   Besides,  he  had  stated  on  a  former  occasion, 
while  the  resolution  '.vas  still  before  the  Cornnittee,'  that  the  ConstiuJtxon 
declared  that  no  person  should  be  deprived  of  life  without  due  process  of  law, 
but  that  notwithstanding  this  life  had  never  "been  protected,  and  is  not  now 
protected,  in  any;^tate  of  this  union  by  the  statute  law  of  the  United  Gtatea. 
(43)   This  clearly  shows  that  ho  intended  that  Congress  should  have  the  power 
to  pass  laws  declaring  what  rights  should  be  secured  to  the  citizens.   Anyway, 
it  matters  little  whether  Congress  was  to  axercise  the  power  L.efore  the  States 
had  denied  those  privileges,  either  by  acts  of  omission  or  o^  commission, 
since  Congress  was  oiiquestionably  empowered  to  define  or  declare,  by  law,  .vhat 
rights  and  privileges  should  be  secured  to  all  citizens. 


(42)  Ibid.,  pn.  2542  -  \Z, 
(43) 


Ibid.,  p.  429. 
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Mr.  Stevens  then  closod  the  debate  with  a  short  speech,  nfter  which 

.^  - 
the  previous  question  was  ordered.   Tlio  vote  was  Ijiadkr  taken  ^iramediately 

after  Mr,  Binghan  had  spoken,  and  his  position  must  have  been  understood  by 
all  the  raerabeps  present.   His  statement  of  the  need  and  purpose  of  the  section 
nust,  therefore^!  have  been  acquieaced  in  by  those  who  supported  it,  especially 
since  Mr.  Bingha^i  was  the  author  of  it  as  well  as  a  laamber  of  the  Co!iinittee 
which  ordered  it  to  bo  reported,  and  thus  could  ooeak  with  authority.   Purthor- 
aoro,  his  statanionts  do  not  4t  '^11  contradict  the  position  taken  by  Kr. 
Rogers  and  others  of  the  minority,  but  rather  strengthen  it.   In  fact,  there 
saens  to  bo  little,  if  any,  difference  betvfeeh  the  interpretation  put  u^^ni 
tho  first  section  by  the  ipajority  and  by  the  minority,  for  nearly  all  said 
that  it  was  but  an  incorporation  of  the  Civil  Riffnts  Bill.   It  might  bo 
expected  that  the  minority  would  ascribe  certain  motives  to  it  on  partisan 
grounds,  but  this  does  not  seem  %o   have  been  the  case  in  regard  to  this  par- 
ticular section,  for  there  was  no  controversy  or  misunderstanding  as  to  its 
purpose  and  meaning.   The  minority  opposed  it  because  they  objected  to  in- 
creasing the  power  of  the  Federal  ■aovemraont,  while  the  laagority  supported  it 
for  this  very  reason. 

Vi'e  may  safely  say,  in  conclusion,  that  the  House  Beliwred  and  in- 
tended that  the  purpose  and  effect  of  the  first  section  of  the  Fourteenth 
Amendraent  would  bo  to  give  Congress  the  power  to  enact  affirmative  legislation, 
espocially  where  state  laws  uere  unequal,  and  that  ^t  would  also  ma' e  the 
first  eight  amendments  binding  upon  the  Jtates  as  well  as  upon  tho  Federal 
Government,  Congress  being  empowered  to  see  that  they  nera  enforced  in  the 
^tates.   It  also  seems  prioper  to  say  that  Congress  would  be  authorized  to 
pass  any  law  which  it  might  declare  "appropriate  and  neceasary"  to  secure  tc 
citizens  their  privileges  and  immunities,  together  with  the  power  to  declare 
what  wore  those  provilegos  and  immunities.   Thus  Congress  might  nullify  state 
laws  which  prohibited  nogroes  from  serving  on  the  jury,  which  denied  tliem  the 
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rijjht  to  travel  on  s-teomboats  nnd  raiLray  oars,  to  go  to  school, to  attend 
theaters,  etc.,  on  account  of  race  or  color.    It  was  charcei  by  certain  of 
the  minority  speakors  that  such  was  ths  purpose,  and  would  be  the  result  of 
it,  and  this  was  not  denied  by  the  majority,  though  it  might  have  been  regarded 
as  unnecessary.   It  is  evident  that,  if  Congress  was  given  the  power  to 
declare  vVnat  were  the  privileges  and  iiainunities  which  no  State  could  deny, 
and  it  seems  that  this  was  intended  to  be  the  case,  since  they  are  nowhere 
clearly  stated,  either  in  law  or  the  Constitution-   Con;;',r93S  might  properly 
^asa  a  bill  similar  to  the  Oi/il  Rirhts  Bill  of  1375,  declariuj^  that  all  inhould 
be  admitted  on  equal  terms  to  hotels,  theaters,  schools,  churches,  railway 
cars,  etc. 

Many  Ropublicaaa  wanted  the  previous  question  voted  down  to  give 
an   opportunity  for  amendments,  though  amendment  was  only  desired  as  to  the 
third  section,  the  first  section  being  acceptable  to  allw^ho  advocated  the/^medd- 
mintt   By  a  rather  stranpie  conotBttCtiion  of  the  extremists  of  both  sides, 
the  previous  question  was  ordered  by  a  vote  of  B4  to  79, thus  preventing  all 
amendments,  (54)   The  Democrats  who  voted  with  the  extreme  Radicals  to  prevent 
an  opportunity  of  amendaaag  the  resolution,  did  bo  no  doubt  to  make  the  ^raendmebt 
as  objectionable  as  possible  in  order  to  secure  its  defeat  either  by  the 
oo;iato  or  by  the  States,  but  their  party  tactics  were  of  no  avail. 

The  proposed/imendiaent  was  then  passed,  May  10,  1866,  in  the  form  in 
which  is  was  r&ported,  by  a  vote  of  128  to_^7,  only  five  Republicans,  all  from 
the  border  ^tates  of  I.laryland,  West  Virginia,  and  Kentucky,  votiuj-;  in  the 
ne^jative.   The  announcement  of  the  vote  was  received  with  applause  on  the  flowr 
and  in  the  galleries.   TIr.  Raymond's  vote  for  the  measure  was  also  '^ 


(44)  A  newspaper  reporter,  describing  the  vote  on  ordering  the  previous  question, 
said:  "Thad,  confident  of  bis  strength,  sat  in  his  seat,  grinning  sardonically 
and  chatting  with  the  crowd  of  his  admiring  friends  gathered  about  him."  Herald 
:vlay  11,;  1866. 
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applauded.  (45)   Of  the  R6|)ublicans  who  voted  against  the  Araend.-nent,  none 
had  expresfied  any  objection  to  the  first  section  except  Mr.  Phelps  of  Mary- 
land, thouj^h  he  and  Mr.  Smith  of  Kentucky  were  the  only  onos  who  spoke  on 
the  question. 

Wo  have  already  observed  that  Messrs,  Bingham  and  Raynond,  who  had 
opposed  the  Civil  Rights  Bill,  supported  the  Amendment,  and  it  is  probably 
worth  while  to  point  out  that  Messrs.  Hale,  Davis,  arid  Conklinj^,  all  of 
Kew  York,  supported  the  Amendment,  though  thoy  had  opposed  it  in  another 
form  ajf  an  earlier  date.   Theilapparent  inconsistency  may  be  dxplained  by 
saying  that  the  first  section  did  not  attenpt  to  confer  aa  much  power  as 
did  the  rasolution  which  they  opposod,  but  this  explnation  is  very  much 
weakened  when  it  is  recalled  that  they  must  have  hoard  what  I^losBrs.  Rogers 
and  Bin^hara  had  said  in  regard  to  it,  and  without  any  statement  whatever 
as  to  vmat  they  understood  it  to  mean,  thoy  voted  for  it,   Mr.  Conkling  also 
must  have  been  aware  of  what  V.r.   Bingha;a  intended  to  accomplish  by  it,  for 
he  was  present  in  the  Committee  when  it  was  submitted,  and  had  always  apposed 
it  there.   lie  hacfetated  his  objections  to  such  a  plan  early  in  the  soselon, 
declaring  that  it  would  ■fc«adupon  the  principle  of  local  sovereignty  by 
denying  "to  the  people  of  the  several  ^tates  the  right  to  regulate  their 
own  affairs  in  their  own  way."  (4G)   Tlie  plan  of  which  he  was  speaking 
included  both  civil  and  political  ri,:hts,  but  the  principle  was  the  oarae* 

Probably  one  of  the  most  important  things  to  be  noted,  however, 
is  the  fact  that  the  Amendment,  in  the  "orra  in  which  it  passed  the  House 
Hay  10,  1366,  contained  no  clause  defining  citizenship.  If  the  main  purpose 


(aSjT  Globor  39th  &ong.,  1st  GessV,'  p.  2545.  A  reporter  stated  that  I.'r.  Eld- 
riggo  wanted  the  speaker  to  stop  the  applause,  but  that  "jack  Rogers  hoped 
the  colored  brathern  and  sii^ters  in  the  galleries  would  be  allowed  to  wave 
their  pocket  handkerchiefs."   Herald,  May  11. 

(46)  Ibid.,  p.  358. 
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of  the  firist  section  was  to  declare  who  -voro  citizens,  why  .van  it  not  added 
in^'pie  question  of  citizenship  doea  not  appear  to  havo  been  raised  during 
the  three  days'  debate  on  the  Amendment,  it  evidently  being  taken  for  granted 
that  negi-oes  were  citiaeino.   In  fact,  the  Civil  Ri[:ht3  Bill  had  declared  them 
citizens,  and  that  part  of  the  bill  seems  to  have  been  acquiascod  in,  for 
it  was  apparently  recognized  by  all  '.hat  the  negroes  were  hencoforw.ird  to 
be  citizens  of  the  i-^nited  States.   It  cannot,  than,  he  maintained,  so  far 
as  the  House  is  concerned,  that  the  question  of  citizenship  was  at  all  in- 
volved. 

The  jojnt  resolution  proposing  the  BourteonLh  Aaondraent  had  been 
introduced  iii  th'^  Genate  April  30,  the  day  on  which  it  vras  brought  before 
the  House,  but  no  action  was  taken  In  ref^ard  to  it  until  nearly  two  weeks 
after  its  passage  by  the  House.   Mr.  Feasonden,  the  Chairman  of  the  Re- 
construction Coranittee,  and  consequently  the  one  to  take  charge  of  it  in  the 
Senate,  was  too  ill  to  open  the  debate.   This  duty  was  assigned  to  his 
colleaguo  dn  the  Coinmittee,  Senator  Howard,  of  Michigan,  who  opened  May  S3. 

In  beginning  his  speoch,  Mr.  Howard  said  that  he  proposed  to  pre- 
sent, in  a  succinct  form,  the  views  and  motives  which  influenced  the 
Comnitteo  to  propose  the  ABdnclaent,  ho  far  as  he  understood  those  views  and 
motives.   The  JournaJ.  of  t:  e  Coranittee  shows  that  he  was  generally  present 
and  took  part  in  the  proceedings ^a  id  ho  was,  therofore,  fully  qualified  to 
speak  for  the  Co'-anittse.   He  was  furthermore  selected  to  open  the  debate  on 
the  resolution  and  to  take  charge  of  it  in  the  Senate.   The  vievTs  which  lie 
oxi^rsssGd,  in  view  of  his  own  staternent,  as  well  at.!  his  position,  nust  be 
regarded  as  those  of  the  Committss,  unless  they  were  contradicted  by  some  of 
the  other  raonbors  of  the  Committee.   He  spoke  ajf  conciderable  length  as  to 
the  purpose  and  effect  of  the  first  section,  saying  that  it  was  a  general 
prohibition  upon  the  "states,  as  such,  rr&.a  abridging  tlie  privileges  and 


iiTEiunities  of  the  citizens  of  tiie  United  States."   The  privileges  and 
immunities  ppoken  of.  Ho  doclarod,  werethoso  belonging  to  "citizens  of 
the  United  States,  as  auch,  and  bs  distinguished  from  all  other  persons 
hot  citizens  of  the  United  States."   ILoss  privileges  nnd  immunities  had 
ndver  been  defined,  and  it  was  not  his  purpose,  he  said,  to  undertake  to 
define  all  >  f  then,  thoUj;^h  he  regarded  those  spoken  of  In  section  two  of  the 
fourth  article  of  the  CoQstitution  as  being  among  them.   Ho  quoced  the 
decision  of  Justice  'Vashingtcn  in  Corf ie Id  vs.  Coryoll  (4  V/ashington  CirWit 
Ct.  Re^s.,  p.  330)  ho   show  what  some  of  those  privilragas  were.   The  Court 
did  not,  in  that  decision,  undertake  to  enumerate  all  the  privileges  and 
imraiinities  securoi  by  that  section,  but  said  that  they  might  bettincluded 
unierrtho  following  gonoral  heads: "protection  by  the  Government,  the  enjoy* 
aant  of  life  and  liberty,  with  the  right  to  acquire  and  possess  prop-rty  of 
overy  kindi- and  to  pursue  and  obtain  happiness  and  safety,  subject  neverthe- 
less to  such  restraints  as  the  Government  nay  justly  prescribe  for  the  general 
good  of  the  whole.   The  right  of  a  citizen  of  one  State  to  pass  through  or 
to  reside  in  anyother  ^tate,  "or  purpnse^x)f  trade,  sgricultuBe,  professional 
pursuits,  and  otherwise;  to  claim  tho  benefit  of  the  writ  of  habeas  corpus; 
to  institute  and  lanintain  actions  of  any  kind  in  the  Courts  of  tho^tate;  to 
take,  hold,  and  dispose  of  property,  either  real  or  personal,  and  an  exsiaption 
frora  highjr  taxes  or  iinpoiiitions  t;ian  are  paid  by  other  citizens  of  tho  Jitate." 
After  quoting  this  decision  at  so:ne  length,  1/Ir.  Howard  said:  "Such  ia 
the  character  of  the  privileges  afid  iramunitiBS  spoken  of  in  the  second 
section  of  the  fourth  article  of  the  Constitution.   To  these  privileges  and 
inmunities,  whatever  they  nay  be,  for  they  aro  not  and  cannot  'e  fully  defined 
in  their  entire  extent  and  precis':  nature  -  to  those  shculJ  i;Q  added  the 
personal  rights  guaranteeT^.o  the  Constitut Loa."   4JS  then  gave  a  full  state- 
mont  of  the  rights  secured  by  those  araendnents,  among  vThich  were  -lJ*^lPrefloom 
df  speech  and 
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r-^XS.  (47) 

These  privileges,  immtinitiee^  and  rights,  guarantood  by  the  second 
section  of  article  four  and  by  the  first  eirht  araendnents,  had  been,  He 
declared,!' by  judicial  oonBtruction,v  secured  to  the  citizen  solely  as  a 
citizen  of  the  United  Htates  and  as  a  party  in  the  Federal  Courts,  and  added: 
"They  (the  provisions  of  the  Constitution  referred  toj  do  not  operate  in  the 
slightest  degree  as  a  restraint  or  prohibition  upon  stafe  legislation,   states 
are  not  affected  by  them,  and  it  has  been  repeatedly  held  that  the  restrict- 
ion  Contained  in  the  Constitution  against  the  taking  of  private  property 
for  public  use  without  just  compensation  is  not  a  restriction  upon  state 
le^'^islation,  but  applies  only  to  the  legislation  of  CongreBS."         a*.<-'''"* 

Congre^did  not  have  the  power  to  enforce  these  guaranteee,  ^ 
declared,  since  they  were  not  pov;ers  conferred  upon  Congress  by  the  Consti- 
tution, nor  embraced  by  that  sweeping  clause  which  authorised  Congress  to 
pass  all  laws  necessary  and  proper  for  eRrryinr  out  the  powers  granted  by 
the  Constitution.   They  were,  in  his  opinion,  merely  a  Bill  of  Rights  in 
the  Constitution  'vithout  power  on  the  part  of  Congress  to  enforce  it.   The 

^tates  were  not  restrained  from  violating  those  guarantees,  be  continued, 
except  by  their  own  Constitutions,  which  might  be  altered  at  any  time;  "The 
great  object  of  the  first  section  cf  this  amendment  is,  therefore,  to  restrain 


(47)  His  statement  of  those  rights  were  as  follows:  "Such  as  the  freedom  of 
speoch  and  of  the  press,  the  right  of  the  people  peaceably  to  assemble  and 
petition  the  Government  for  a  rediloss  of  grievfinces,  a  right  appertaining 
to  each  and  all  tl.e  people;  a  right  to  keep  and  to  bear  arras;  the  right  to 
be  exempted  from  the  quartering  of  soldiers  in  a  house  without  the  consent 
of  the  owner;  the  right  to  be  exempt  from  unreasonable  searches  and  seiEuree, 
and  from  any  search  or  seizure  except  by  virtue  of  a  warrant  issued  upon  a 
formal  oath  or  affidavit;  the  ri^Jit  of  an  accused  person  to  be  informed  cf 
the  nature  of  the  nccuaation  against  him,  and  his  right  to  be  tried  by  an 
impartial  jury  of  the  vicinage;  and  also  thr  right  to  be  secure  agaihst  ex- 
cessive bail  and  against  cruel  and  unusuml  punishments."   Blob©,  p.  2765, 
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the  power  of  the  States  ajad  compel  then  »t  all  tiraeo  to  iJespect  thes*  great 
fundamental  guarantees." 

Mr.  Howard  stated,  however,  that  the  firct  section  of  itself  did 
not  Confer  any  power  upon  Coiif^ress  to  carry  out  those  guarantees,  but  that 
this  pi  wer  was  conferred  by  the  fifth  section,  of  which  he  said:  "Here  is  a 
direct  affirmative  delegation  of  power  to  Congress  to  carry  ott  all  of  these 
gunrantocB,  a  power  not  found  in  tbe  Constitution,"   According  to  his 
opinion  suffra{^e  was  not  one  of  the  privileges  secured  by  the  4mendm"nt. 

The  clause  of  the  first  section  of  which  Kr.  Howard  has  '  een 
speaking  applied  mereli^  to  citizens  te  the  United  States,  end  did  not  secure 
any  o"  those  privileges  to  aliens  and  other  persons.   The  last  two  clauses 
of  section  one  were  applicablo  to  all  persons,  and  prohibited  the  States 
from  denying  any  one  of  life,  liberty,  «».  property  without  due  process  of  law, 
or  from  denying  apy  one  the  equal  protection  of  the  law.   These  clauses, 
declared  Mr.  Howard,  abolished  all  class  legislation  in  the  States  and  sub- 
jected all  to  the  sane  laws  and  to  the  same  punishments.   He  evidently  regarded 
the  negroes  as  citizens,  for  at  this  point  he  stated  that  they  were  protected 
by  it  in  their  fundamental  rights  as  citizens  to  the  same  extent  as  white 
men.   In  concluding  his  remarks  on  the  first  section,  Mr,  Howard  stated  that 
if  the /Amendment  were  adopted  by  the^tates,  the  first  section  taken  in  con- 
nection with  the  fifth  would  prevent  the  ^tates  from  trenching  upon  the  funda- 
mental privileges  which  pertained  to  citizens  of  the  United  States.  (48) 

The  declarationiof  Mr.  Howard  in  explaining  the  first  section  of  the 
Fourteenth  Amendment  could  hariy  have  been  stated  more  clearly  and  equally/; 
and  there  could  be  no  doubt,  it  seems,  as  to  its  object  and  purpose.   No 
one  could  reasonably  say,  after  reading  or  hearing  his  speoch,  that  he  had  been 
misled  as  to  the  purpose  and  effect  of  the  AmendmBfct.   This  had  been  said 


(48)   Ibid,,  pp,  2765 
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in  regard  to  the  Thirteenth  Amandnent,  and,  with  some  justification,  it  must 
be  admitted  ,  but  in  regard  to  the  Fcorteenth  Amendrnent  the  same  cannot  be  saijl, 
for  its  purpose  was  clearly  and  fairly  set  forth  by  Mr.   Howard  and  others^ 
Ilia  interpretation  of  the  Amendment  was  not  questioned  by  any  one,  and  in 
view  of  his  statement  made  at  the  beginning  of  his  speech,  this  interpretation 
must  be  accepted  as  that  of  the  ComTiittee,  since  noi^  member  of  the  Committee 
feavo  a  different  interpretation  or  questioned  his  statements  in  any  particular. 
Ilor  was  his  position  denied  by  any  of  the  minority,  for  in  fact  the  minority 
opposed  the  Amendment  for  the  very  reasons  which  he  gave  in  support  of  it,  this 
especially  being  the  objection  given  by  Mr.  Rogers  in  the  House. 

Mr.  Wad©,  on  the  same  day  that  Mr.  Howard  spoke,  moved  a  substitute 
for  the  entire  resolution,  but  the  only  change  in  the  first  section  was  to 
substitute  "persons  borh  in  the  United  States  or  naturalized  by  the  laws 
thereof"  instead  of  "citizens  of  the  United  States."  (49) 

Bhis  substitute  was  proposed  on  account  of  uncertainty  which  was 
involved  in  the  term  "citizens",   Mr,  Wade  himself,  so  he  says,  had  no  doubt 
labout  who  were  comprehended  by  the  term  "citizens",  but  since  the  courts  had 
thrown  some  doubt  over  the  question,  he  thought  all  doubt  shouldbe  removed. 
His  substitute  would  thas  made  the  privileges  and  immunities  applicable  to 
negroes  whether  they  were  held  to  be  Eitizens  or  not.   In  this  resp  ct  ho 
regarded  his  substitute  as  an  improvement  over  that  of  the  committee,  and  this 
was  true  in  so  far  that  no  doubt  could  be  entertained  as  to  the  p»»8ons  who 
were  to  be  protected  in  their  rights  smd  privileges.   Mr.  Wade  was  not  the 
first  to  observe  that  the  very  people  whom  they  intended  to  reach  by  the 
resolution  might  be  excluded  on  the  ground  that  they  were  not  citizens,  since 
the  Civil  Rights  Bill  might  not  he  held  to  bo  constitutional,  for  I.!r.  Stewart 

U9)  Ibid.,  fp.    2768. 
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had  on  May  14,  1866,  proposad  an  amendment  to  the  resolution  defining  what 
was  neant  by  the  term  "citizens"  as  used  in  the  first  section.  (50), 

Mr.  Hovmrd  evidently  saw  the  weight  of  the  observations  of  Llr. 
Wade  and  of  the  suggestion  in  the  araendroent  of  Kr.  Stewart,  for  when  the 
resolution  was  before  the  Senate,  May  29,  he  reoved,  by  way  of  Amendment  to 
section  one,  that  "all  persons  born  or  naturalized  in  the  United  States  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and 
of  the  States  wherein  they  reside."  (51)  This  was  to  form  the  first  part 
of  section  one,  and  with  that  added,  no  further  chajiges  were  made  as  regards 
that  section,  for  with  this  exception,  it  steads  in  our  qonstitution  today  in 
£be  form  which  was  given  it  by  Mr.  Bingham  in  the  Coranittoe,   This  Amendment 
of  MR.  Howard  was  important  in  this  respect,  not  that  it  conferred  any  power 
upon  Congress,  but  that  it  put  beyond  doubt  and  cavil  in  the  original  law, 
who  were  citizens  of  the  United  States.   Ths  first  clause  of  t^  section  one 
thus  makes  federal  citizenship  primary,  since  ea?idence  is  all  that  is  necessary 
to  state  citizenship  if  one  be  a  citizen  of  tho  United  States.   When  that 
clause  bec^iae^  a  part  of  a  fundamental  law,  the  J)tates  Cculd  no  longer 
determine  i^  citizenship  and  tl?BS  the  citizenahip  of  the  United  States  as 
in  former  years,   '^fhis  clause  was  not  the  main  purpose  of  the  section  or  of 
the /4iaendme»t»  however,  as  has  bean  declared  by  some.   It  cannot  reasonably 
ba_maiixtainod,  we  think,  that  tho  prime  and  controlling  purpose  of  the 


Amendment  was  to  define  citizenship.  Afr-important  -as  that  may  be,  it  was  fay 
10  means  tho  motive  which  indHCed  CongrosB  to  ingraft  that  amendment  upon  oi 
toostltuticn.   It  seeme  that  this  position  is  clearly  and  undeniably  borne 


1  no  means  tho  motive  which  indHCed  CongrosB  to  ingraft  that  amendment  upon  our 

out  from  the  fact  thatCJhe  /Amendment  as  it  passed  the  House  had  no  clause  def i»« 
ing  citizenship,  nor  *M  the  Cemmittee  deem  it  of  sufficient  importante  to 
include  it  in  the  resolution,  which  was  reported  to  the  two  ;)4ouses,  amd-'fehis, 

(50)  Ibid.,  p.  2560. 

(51)  Ibid.,  p.  2869. 
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o*^-it^s«lf,  i3  suff'i^iiont  ©vidonca  to  maka  this  cono-lua ion  almost  ii0:«Btiro- 
jtfixtifeiw,^   It  was  only  when  it  was  seon  that  there  might  he  some  doubt  as 
to  ivho  would  receive  the  benefits  of  the  section,  that  it  was  deemed  of 
GufficiBnt  important©  to  claim  the  attention  of  the  Senate.    Many  thought, 
and  their  opinion  might  have  been  sustained  by  the  Courts,  that  all  fee© 
persona  born  in  the  United  States  were  citizens,  and  sigce  the  negroes  were 
now  free,  they  would  alno  be  included.   But  it  was  to  leave  no  room  for  doubt 
that  the  first  clause  was  idded,  and  can,  therefore,  not  be  regarded  as  the 
motive  actuating  the  men  when  they  adopted  the  resolution.   Mr.  Ilov/ard 
said  that  he  regarded  it  as  merely  declaratory  of  what  was  aleady  the  law, 
but  that  it  was  desirable  that  the  question  as  to  who  were  and  who  were  not 
citizens  of  the  United  States  be  settled,  since  it  had  long  been  a  great 
desideratum  in  our  jurisprudence  and  legislation.  (52)   \Ye  find  it  nowhere 
mentioned  in  the  debated[2.that  it  was  the  leading  purpose  of  the  resolution  or 
Amendment  fo  settJe  the  question  of  citizenship. 

Mr.  Doolittle  seemed  to  fear  that  Indians  born  in  the  United  States 
would  become  citizens  by  this  Amendment,  and  so  amended  it  by  saying  "excluding 
Indiana  net  taxed."  (t3)   Mr.  Howard  replied  that  this  was  unnecessary  since 
Indians,  whomaintained  tribal  relations,  were  and  alwa , s  had  be«n  regarded  as 
quayi  foreign  nations,  thtiis  not  being  embnaced  by  the  Amendment.   Mr.  Doolittle 
said  that  citizenship,  if  conferred,  would  carry  with  it  all  the  privileges,  t\ 
rights,  duties  and  immunities  which  it  was  the  object  of  this /Amendment  to 
extend.   While  recognising  the  impi?rtanco  to  be  attached  to  the  claus©  b©» 
tinning  "citizens",  he  did  not  lose  Bight  of  th©  main  object  of  the  Amendment. 
Mr,  Trumbull  claimed  that  "subject  to  th©  jurisdiction"  of  the  United  States 
meant  subject  to  the  complete  jurisdiction,  thus  not  including  Indians.  (54) 
Mr.  Howard  said  that  Mb«  Deolittle's  amendment,  if  accepted,  would  result  in  an 

(52)  Ibid,,  p.  2890. 

(53)  Ibid.,  p.  2090. 

(54)  Ibid.,  p.  2893. 
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actual  naturalization  whenever  any  State  saw  fit  to  tax  an  Indian,  and  that 
this  objection  was  sufficient  to  secure  its  rejection.   lie  was  not  prepared, 
he  dociared,  to  have  the  Indians  becone  his  fellow-Ciitizens,  to  vote  with 
hiiti,  and  to  hpld  lands  and  deal  in  every  other  way  that  a  citizen  of  the 
United  States  had  a  ri^ht  to  do,  (55)   It  would  seem  from  this  statement 
that  Mr.  Howard  regarded  suffrage  as  a  privilege  of  citizenship,  though 
he  had  state!  in  hi3  opening  speech  that  it  was  not. 

Senator  Johnson,  of  Maryland,  approved  ■«?  both  Mr.  Doolittlo's 
aaendinent  to  ezcluie  Indians  and  the  clause  defining  citizenship.  He 
thought  that  the  Mttor  was  a  wise  and  necessary  provision,  since,  according 
to  comrasntators  and  the  decisions  of  the  Courts,  a  citizen  of  a  State  became 
ipso  facto  a  citizen  of  the  United  States,  and  since  there  was  no  definition 
as  to  how  federal  citizenship  could  exist  except  through  the  aediuai  of  state 
citizenship.  (56) 

Mr.  Doolittle  also  changed  that  the  first  section  was  intea  led  to 
give  validity  to  the  Civil  Rights  Bill,  pointing  to  the  fact  that  Mr, 
Bingham,  7iho  had  opposed  that  bill,  had  introduced  it.   Mr.  TTesaanden 
replied  that  the  Corai:aittee  of  Fifteen  had  never  diset>v^jied  it  in  his  presence 
with  the  view  of  making  that  bill  valid,  and  that  furthermore  that  bill  was 
not  discussed  in  that  Connection  at  all,  the  section  being  based  on  entirely 
differeat  grounds.   Since  Mr.  Fessenden  was  frequently  absent  from  the 
meetin.i^s  of  the  Coamittee,  it  is  possible  that  teferonces  aay  have  bean  made 
to  the  Civil  Rights  Bill  tturin.-^  his  absence.   Mr.  iloward,  noreover,  stated 
that  it  was  the  purpose  of  the  Committee  to  put  the  Civil  Rights  Bill  beyond 
^legislative  power  of  those  who  wished  to  deprive  the  freedmanof  their  rights, 
VcXs    ipparently  ackno?; legging  that  it  was  one  of  the  purposes  of  the  Amend- 
nent  to  incorporate  that  bill  into  the  Constitution,  (57) 


(55)  Ibid., p.  2095. 

(56)  Ibid.,  p.  na93. 

(57)  Ibid,,  p.  2896. 
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Mr,  Williams,  of  Orogon,  pointed  out  the  fact  that  the  Gecond 
ssctian  procluded  tho  idea  that  the  first  section  conferx'e  1  citizenship  upon 
Indians,  since  only  Indiana  that  were  ^^^'-<^  were  to  be  counted  in  the 
basis  of  reprosontation,   t'r.  Saulsbury,  of  Delware,  who  was  opposed  to  the 
whole  Araondmont,  oppo3.-^d  Mr.  Doolittle's  Araendnont  on  tiie  ground  that 
Indians  werie  as  much  entitled  to  citizenship  as  the  negroes.   The  AmendTnenl? 
was  thon  rejected  by  a  vote  of  30  to  10.   Mr,  Howard's  amendment  defining 
Citizenship  was  then  agreed  to  without  a  division.  (58)  This  atnendment, 
with  the  others  which  he  submitted,  was  sufficient  to  attach  his  nanie  to  the 
Fourteenth  Amendment,  for  it  was  often  feferrod  to  merely  as  the  Howard 
Amendment* 

Br.  Hendricks,  who  was  later  the  Democratic  nominee  for  Vioe- 
Prosident,  said  that  the  first  section  failed  to  define  the  rights  and 
duties,  the  obligations  and  liabilities,  of  citizenship,  but  that  they  were 
left  as  unsettled  as  they  had  been  during  the  entire  course  of  our  history, 
though  he  declared  that  negroes,  coolisa,  and  Indians  would  be  admitted  to 
citizehship  by  it,  (59) 

Mr.  Poland,  Of  Vermont,  3aid  that  the  privileges  and  immunities 
to  be  secured  by  the  second  clause  of  the  first  section  were  those  found  in 
the  section  section  of  the  fourth  article  of  the  Constitution,  but  since 
there  was  no  power  in  Congross  to  enforce  them,  it  was  desirable  that  such 
power  be  given.   Thi  last  two  clauses  were  said  to  bd  in  the  Declaration  of 
Independonca  and  in  the  Constitution,  evidently  meaning  some  or  all  of  the 
first  eight  amendments,  since  one  of  the  clauses  was  taken  from  the  Fifth 
Amendment.   But  state  laATs,  ho  Continued,  existed  in  violation  of  those 
prindiplea,   Congrass  had  shown  its  desire  and  intention  of  uprooting  such 
partial  legislation  as  existed  in  certain  States  by  passing  the  Civil  Rights 
Bill,  but  since  there  ware  doubts  in  the  minds  of  some  as  to  the  constitution- 


(58)  Ibid.,  p.  2897. 

(59)  Ibid.,  p.  2939. 
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ality  of  that  bill,  /fee  thought  those  doubts  should  be  removed  by  putting 
this  section  into  the  Constitutton,  thereby  einpowerin;',  Congresr,  to  enforce 
the  fiindanental  principles  oi-our  government,  (60), 

Mr.  Howe,  of  Wisconsin,  said  that  among  the  rights  and  privileges 
of  citizens  were  the  right  to  hold  land,  to  collect  wages  by  process  of  law, 
to  appear  in  court  as  a  suitor  for  any  wrong  dbne  or  right  denied,  and  to 
give  testimony,  but  that  these  were  not  the  only  rights  that  certain  States 
had  or  might  deny.   He  cited  a  law  of  Florida  whore  only  negroes  were  taxed 
to  support  theor  own  schools,  and  declared  that  such  laws  as  this  would  not  be 
possible  under  the  Amendment.  (61) 

Mr.  Henderson,  of  Missouri,  said  that  the  persons  declared  to  be 
citizens  by  the  first  section  were  already  citizens  under  a  fair  and  rational 
interpretation  of  the  Coafetitution  of  178^,  and  that  tho  rmaaining  clauses  or 
provisions  of  that  section  merely  secured  the  privileges  and  ri.-^hts  which 
attach  to  citizenship  in  all  free  governmentG,   The  aim  of  the  Freednen'a 
Biireau  and  Civil  Rights  Bills,  he  declared,  was  to  break  down  the  system  of 
oppression  that  existed  in  the  South,   The  Civil  Rights  Bill  was  to  carry  out 
section  two  of  sui-ticle  femr,  he  declared.   Had  the  proposi  ion  which  he 
introduced  oarlior  in  the  session  been  adapted,  contin-jed  ho,  the  necessity 
for  the  whole  /pneEldmant  would  have  been  removed.   This  proposition  was  to 
inhibit  the  States  as  to  diucriminution  against  persons  olrt-account  of  race  or 
Color  in  prescribing  the  qualifications  of  votetf^ (62) 

Mr.  Johnson,  who  l«wil^  affiliated  with  the  Democrats,  favored  all 
of  the  first  section  except  the  clause  which  prohibited  ^tates  from  making  or 
enforcing  "any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  th?  United  States."   His  objection  to  this  clause  was  that  he  did  not  know 
what  itexsk^auEt  its  effect  would  be,  though  he  was  present  when  Mr.  Howard 


,60)  Ibid.,  o.  2961. 

,61)  Ibid,,  Appendix,  p,  219. 

,62)  Ibid.,  pp.  3031  -  35. 
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gave  his  exposition  of  it.  He  therefore  m;  ved  that  the  clause  referred  to  be 
struck  oat,  but  his  araendaent  was  rejected.  (63) 

An  effort  was  ^lade  by  the  opponents  of  the  Araendraent  to  have  the 
various  sections  of  it  submitted  as  separate  aradnoments,  hoping  thereby  to 
secure  the  rejection  of  sofca  of  them,  but  the  advocates  of  it  refosed  to  grant 
this.   This  was  the  first  instance  in  which  either  Congress  or  the  States  hadt 
to  accept  or  reject  an /liraendment  composed  of  such  disconnected  subjects. 

The  resolution  was  then  passed  by  the  Senate,  June  3,  1866,  by  a  vote 
of  Z'-'j   to  11,  5  being  absent,  with  Stockton's  seat  still  vacant.  (64) 

The  resolution,  as  amended  in  the  Senate,  was  brought  before  the 
House  the  next  day,  June  9,  ajf  which^time  Mr.  Boutwell  gave  notice  that  the 
Amendments  made  by  the  Senate  would  be  called  up  June  13.   Immediate  action 
was  doubtless  postponed  to  givo  the  majority  time  to  consiilt  and  decide  as  to 
the  Course  which  they  should  pursue  in  regard  to  the  Amendments.   When  the 
question  was  called  up  by  Mr.  Stevens  on  the  appointed  day,  one  house  was  given 
to  the  minority,  to  be  used  as  they  saw  fit,  notice  having  been  given  that  the 
previous  question  would  be  called  at  3  or  3:30  o'clock,   Mr.  Stevens  stated 
that  the  Union  portion  of  the  Reconstruction  Committeo  had  examined  the  ^mend- 
menfls  proposedby  the  Senate,  and  that  they  unanimously  reported  that  the  House 
ought  to  Concur  in  them.  (65) 

Very  little  was  said  in  regard  to  the  first  section,  but  what  waa 
said  only  corroborated  the  expressions  previously  made  as  to  its  effect.   Mr. 
Harding,  of  Kentucky,  an  opponont  of  the  measure,  said  that  it  transferred  to 
Congress  all  the  powers  of  the  States  over  their  citizens,  and  that  Congress  wi 
would  then  have  all  legislative  power.  (66).   Mr.  Baker,  of  Illinois,  speaking 
of  it  at  a  later  date,  July  9,  said  that  he  considered  it  important  as  cleaning 
away  bad  interpretations  which  had  been  given  to  the  Constitution  rather  than 

(63)  Ibid.,  D.  3041. 

(64)  Ibid.,  o.  3042. 

(65)  Ibid.,  p.  3144. 
K^Qi)   Ibid.,  p.  3147. 


^5^ 


43. 


as  adding  a  poaitive  grant  of  Kew  power.  (67) 

The  Araondnent/i.of  the  Senate  was  concurred  in  by  the  House  by  a 
vote  of  120  to82,  7,7.   being  absent.  (68)   Not  a  single  Republican  voted  in 
the  negative  this  time,  since  the  Senate  ><mendBents  were  considered  4asrB 
faflrorable  than  the  original  sections. 

We  have  already  noted  what  the  members  of  the  House  thought  and 
intended  to  accomplish  by  the  first  sectioj)  of  the  Amendment,  and  since  that 
section  was  not  modified  in  the  Senate  except  by  the  prefixing  of  the  clause 
declaring  who  were  citizens  of  the  United  States,  thereby  merely  determining 
to  whgm  the  privileges  and  immunities  guaranteed  in  that  section  should 
apply,  we  nay  say  that  there  is  no  cause  or  reason  to  change  the  conclusion 
which  has  been  previously  given. 

If  the  analysis  of  the  debates  in  the  Senatebe  closely  followed, 
the  reader  will  see  that  the  empressions  or  declarations in  the  two  Houses 
Corroborate  add  strengthen  each  other.   Mr.  Howard, .the  spokesman  of  the 
Committer,  stated  clearly  and  openly  hhat  evils  were  to  be  remedied  and 
what  objects  wore  to  be  obtained  by  it,  and  there  was  no  contradiction  from 
any  source.   Many  of  the  SanatoBS  and  speakers  did  not  refer  to  the  first 
section  at  all,  while  several  barely  mentioned  it.   The  SpeecH«d  of  Kesors, 
Poland,  Henderson,  Johnson,  and  Howe,  'vhilo  not  say  that  the  Amendment  would 
have  the  effect  ascribed  to  it  by  i.lr.  Howard,  support  the  position  taken  by 
him,  especiallysince  none  of  them  qaeationed  his  statements. 

In  conclusion,  we  may  say  that  Congress,  the  House  and  the  Senate, 
hafl  the  following  objects  and  motives  in  view  for  submitting  the  first 
section  of  the  Fourteenth  Amendment  to  the^tatos  for  ratification: 


(67)  Ibid.,  Apponiix,  p.  256. 

(68)  Ibid.,  p.  3149. 
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1.  To  mako  the  Bill  of  Rig  .ts  (^he  first  eight  Amendrnenta)  binding 
upon,  or  applicable  to,  the  ■jStates. 

2;  To  give  validity  to  the  Civil  Rishta  Bill. 

3,  To  declare  who  ware  citizens  of  the  United  States. 

As  to  the  first  object  -  the  making  of  the  Bill  of  Rights  a  force 
throUiihout  the  country  by  givifjg  Congress  power  to  enforce  it  -  there  nemains 
little  to  be  said.   We  have  already  observed  the  statements  aad©  in  regard  to 
thia  purpose  in  the  course  of  the  debates,  and  we  feel  littlo  hesitancy  in 
saying  that  it  was  unqiestiooably  one  of  the  leading  motives  for  the  inclusioni^ 
of  this  section  in  the  Fourteenth  Amondment.   Cfangress  was  also  given  power  t© 
enact  such  legislation  as  it  mi::,ht  deem  "appropriate"  to  enforce  this  purpose. 
Wa  will  have  lauch  evidence  to  support  this  conclusion  when  we  conio  to  con- 
sider the  legislation  which  Congress  enacted  to  enforce  the  provisions  of 
the  FourtBBnth  Amendment. 

As  to  the  second  purpose  MSrmotive,  to  give  validity  to  the  Civil 
Rig  its  Bill,  we  may  state  briefly  the  following  facts.   We  have  already 
rsf erred  to  Mr.  Fessenden's  statement,  but  even  granting  that  many  or  most  of 
the  majority  Believed  in  the  validity  of  that  bill,  it  remains  to  be  said  that 
some  of  the  beat  s^SaSbial  lawyers,  notably  Messrs.  Johnson  and  Bingham, 
thout^ht  quite  differently.   Therqis  also  evidence  to  show  that  the  friends  of 
the  measure  wero^so  certain  of  its  constitutionality,  for  they  thought  it 
(idvisable  to  put  that  question  beyond  dispute  and  cavil.  Thi«  attitude  on 
the  part  of  many  is  shown  by  the  debates,  thou<;h  there  is  another  motive 
whi  h  should  not  be  lost  sight  of.   This  was  the  fear  that  the  Civil  Rights 
Bill  would  be  repealed  as  soon  as  the  Democrats  came  into  power,  which  was 
contingency  it  was  feared  would  take  place  at  an  early  day.   This  r^eason  was 
quite  frequently  stated,  and  no  doubt  it  had  some  wai,:;ht. 

It  cannot  fairly  be  said,  however,  as  was  charged  by  some  in  the 
debate,  that  the  men  who  supported  the  first  section  of  the  Fourteenth  Amendmeni 
thereby  aclmouledged  the  unconstitutionality  of  the  Civil  Rights  Bill,  thus 
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stuttifying  themselvas,  for  it  is  quite  possible  that  a  mm   may  be  practically   | 
Certain  in  hia  own  mind  that  a  measure  is  constitutional  and  yot  may  fear 
that  the  courts  will  take  a  different  view  of  it.   It  is  no  doubt  true  that 
sorae,  who  doubted  the  consti  utionajity  of  the  bill,  voted  for  it,  for  several 
acknowled.'^ed  that  they  had  their  doubts  about  it,  and  a  few,  blinded  by  partisan 
jealousy  and  sectional  hate,  may  have  voted  for  it  while  believin.^,  it  to^e 
unconstitutional.  ~: 

C  It  was  a  tine  when  party  spirit  was  at  its  height,  but  it  is  abs»ftd 
to  make  a  wholesale  charge  thattthe  great  amjority  of  those  who  voted  for  the 
bill  believed  thfct  they  had  no  power  to  pass  it.   There  is  little  doubtJi 
that  the  bijl  was  unconstitutional,  and  that  the  federal  Emprorae  Court  would 
have  so  dolared  it,  had  it  come  before  that  body,  but  the  fact  remains  that 
the  vast  majority  of  those  voting  for  it  must  have  thuuy(^b  they  had  the  power 
to  pass  it. 

/        It  may  be  v©  11  to  consider  the  causes  which  induced  Congress  to  en- 
graft the  first  section  upon  the  Constitution,   \Ye  have  considered  sone  of 
these  reasons  in  connection  with  the  report  of  the  Reconstruction  Commttee, 
but  principally  in  connection  with  the  passage  and  enactment  of  the  Freedmen's 
Bureau  and  Civil  Rights  Bills.   The  dehfctes  show  that  frequent  reference  was 
mado  to  the  discriminating  legislation  of  the  Southern  States,  the  oppressive  dnd 
inequal  laws  as  regard* the  negroes.   Of  course  these  laws  were  the  excuses 
if  not  the  causef^  for  passing  such  bills  for  the  final  incorporation  into  our 
fundamental  law  of  that  section  which  forbids  all  manner  of  discrimination  and 
requires  that  all  shall  have  the  equal  protection  of  the  iaws.   These  causes  - 
the  so-called  "black  laws"  of  the  South  -  were  unquestionably  exaggerated, 
only  the  most  instannes  being  given  and  then  no  allo-.^ance  whatever  bsing  made 
for  the  altered  position  of  the  negro.   Apparahtly  the  Radicals  did  not  see, 
or,  if  they  did  rtdt  see,  ^-f\^.<rui^   the  fact  that  'iiera  was  any  need  of  stringent 
vagrancy  laws  under  the  conditions  in  which  the  ^outh  was  placed  after  the 
surrender  of  Lee. 
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vagrancy  laws  imder  the  conditions  in  which  the  South  was  platfed  after 

the  surrender  of   Lee.        The  political  theories  and  philosopiiy  of  CuTtjfier 

and  other  Radicals  never  took  into  consideration  the  well  known  fact  that  the 

best  of  theories  often  do  not  work  well  in  practice.   Only  in  the  highest 

developed  and  most  advanced  of  enlightened  oonanunities  can  abstract  ethical 

and  political  theories  be  applied  with  safety.  /  All  men  are  equal  before 

the  law  is  an  axiom  that  shouldfbe  realised,  and  tl-iat  being  true,  ^JJj  apH" 

men 
3feti«id  fe©-«'9«iiz0d,  and  that- beinj  true»  all^^L^hould  be  ^quall;-'  held' responsible 

for  the  violation  of  that  law  an^  equal  punishment?. should  be  inflicted. 

These  were  the  kind(()f  doctrines  that  were  enunciatec!  by  the  Radicals 

who  wanted  to  make  a  complete  change,  but  it  was  impossible  to  put  there 

doctriir&E  and  theories  into  practice.   It  is  a  mi«>e  settled  practice  in  law 

that  All  men  s!i0uld  not  be  punished  in  the  saino  degree  for  tl^e  commission  of 

the  same  crine,  as  circumstances  must  be  taken  into  consideration.    If  any- 

thir^fi  was  true  in  theory,  it  must  be  applied  in  practice  said  the  jftorth  -m 

•  Q         ) 

refontjer.y'  The  laws  of  nany  of  the  Southern  Ctates  may  have  appeared,  on 
their  face,  to  be  unjust,  and  some  probably  were,  but  it  was  equally  certain 
that  they  did  not  work  as  badly  and  unjustly  as  was  charged  ty  the  reformprs 
and  renovators. 

Finally,  it  may  be  said  that  the  following  objects  and  rights  were 
to  be  secured  by  the  first  section:  Life,  liberty,  and  property  net  to  be 
de^Dred  to  any  one  without  due  process  of  law;  trial  to  be  by  jurjr:  the 
accwiJvt.'  to  be  confronted  ty  the  accuser;  property  not  to  be  taken  without 
compensation;  the  right  peaceably  to  aseomble,  to  bear  arms, etc.;  soldiers  not 
to  be  quartered  on  any  one  without  his  consent;  a:d  cruel  and  Anusual 
punisJiments  nctto  be  inflicted  nol  excessive  bail  ^<?rb)e  required.   These,  in 
addition  to  the  rights  specifically  mentioned  in  the  Civil  Rights  Bill,  were  to 
be  secured  to  every  citizen, and  it  was  furthermore  declared  who  were  citi"ens. 
It  alsoi^seeras  quite  evident  that  it  waa  intended  to  confer  upon  Congress,  by 


47; 

the  fifth  section,  the  power  to  determine  wl^at  wore  the  privileges  and  inrauni- 
tisB  Cf  citizens,  the^^y-4>eixig.;,ei5ebled  to  eecur©-  e^jiial- privileges  -aad- imiauai.- 
ties -i.n  hntolsy-theaters,- schofils","  gte. >  but  tnis  phane  cf  the  question  will  be 
considered  in  connection  T?ith  the  subsequent  legislntion  of  Conf;ress  to  enforce 
the  Fourteenth  Amendment. 

This  partial  enuroerfition  showG  to  some  extent  what  Congress  inten- 
cJed  to  accomplish  by  tho  first  section,  .  U'e  shall  not  consider  here  the  part 
it  was  to '8«awe  as  a  political  platform  a-ith- wMoh^^e'-'-go^'-begor e.  tb»^  -p»^Ae 
in  the  exciting  campaign  which  was  soon  to  follow,   XW  poMti-oAl-queB-tioRS-i 
will  be  considered  in  connection  with  other  sections »,^here  they  racre-pro- 
pfrly  h&JLoftg^  which  were  alaost  entirely  political  in  their  nature. 
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Ch.optor  III. 
The  Amendnent  Beforo  the  People  anti^  the  States. 


The  Amendnent  having  passed  Congress  June  13,  1866,  was  fonaally  pr&. 
cented  to  the  Gecretary  cf  State,  June  16,  ^n'!  was  by  him  submitted  to  the 
several  Ltates  for  ratification  or  rejection. 

Before  considering  the  action  of  the  sf;xreral  Legislature!?,  it  may  be 
well  to  see  v/hat  the  people  in  general  thou-ht  of  it,  what  'tliey~«n4epeVeo4« 
it-  t&  me  Oft,  what  powers  v*»)^e  to  b*  give|)^  to  Congress  and  the  Centra}.  Governs 
mcnt,  and  wliat  evils  ware  to  be  remedied  by  it.  Our  source  of  information, 
on  this  particular  question,  is,  with  few  exceptions,  limited  to  newspapers, 
be^beditdrialQaad- Correspondence.  3Hii»~will  alno  include  the  open  letters 
of  public  men  and  the  speeches  '-:ade  during  the  campaign. 

When  the  nature  of  the  Amendment  proposed  by  the  Comniittee  April  30- 
beca^ne  known,  it  was  declared  that  the  object  of  the  first  section  ::eemed  to 
have  been  secured  by  the  Civil  Rights  Bill,  ond  that  the  main  purpose  of  the 
Amendment  was,  therefore,  to  keep  the  South  out  until  after  the  election,  (l) 
Even   as  early  as  December  15,  1865,  the  purpose  of  the  first  section  was,  it 
was  said,  to  "confer  upon  Congress  all  the  powers  now  exercised  by  the  state 
Legislatures,  and  to  reduce  tlie  ^ates  to  the  conditions  of  counties."  {?.) 
The  sane  wiriter  also  asserted  that  it  was  proposed  to  give  "Congress  absolute 
power  over  the  social  and  civil  laws  of  each  State."    This  same  paper,  which 
was  strongly  opposed  to  the  entire  Congressional  pleji  of  reconstruction,  on 
April  30,  following,  stated  that  the  v/holo  plan  cf  the  Committee  had  fc^e  ob- 
jefcts  in  view:  1,  to   keep  the  South  out  of  the  Union.   2.  To  put  the  onus  of 
its  remaining  out  on  the  States  of  that  section.   Thejaim  of  the  first,  it 
continued,  was  to  prevent  those  States  from  participating  in  the  Presidential 
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(1)  11. Y.  Herald,  April  30,  186G,   The  Herald  claimed  to  be  an  independent  paper 
but  usually  supported  the  administrstion.  / 

(2)  1!.I.  aiojp»i€(,  Dec.  15,  ISe^r"  To  show  that  reference  was  Utrhi'to   what  finally 
become  the  first  section-   The  following  resolution  introduced  by  Kr.  Bingham 

,in  the  same  editorial  ;   The  Congress  shall  have  power  to  moke   all  laws  necessary 
and  proper  to  secure  to  all  persons  in  every -^at©  of  the  Union,  equal  pro- 
tection in  their  rjghts  of  life,  liberty  and  property." 
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election  of  1868,  and  that  ^f  the  second  v.-as  to  retain  their  supporters 
in  the  North  -  the  /Cardinal  principle  thus  being  to  keep  the  Radicals  in 
control  of  the  Government.   The  Amendment,  after  its  paBsago  by  Congress, 
was  declared  to  be  a  mere  party  platform,  since  it  was  neither  intended  nor 
desired  to  be  ratified.  (3)   A  rather  conservative  organ  said  that  iJc-  the 
Amendment  passed  Congress  and  was  ^idmitted  to  the  States,  it  would  secure 
the  next  President  to  the  party  in  power  whether  it  were  ratified  or  not,  but 
stated  that  the  spheme  ;.7as  milder  than  had  been  expected.  (4)   It  was 
predicted  that,  if  theVCoramit fee, ""which  was  to  keep  the  South  out  until  after 
the  presidential  election,  could  practicalljf  bo  nullified  by  the  pardons  of 
the  President,  and  many  thought  it  cculd  be,  something  else  woul  1  be  substi- 
tuted to  accomplish  the  same  purpose.  (5)   As  a  matter  of  fact  this  was 
done,  but  probably  because  the  original  section  seemed  too  radical  and 
severe,  though  the  above  view  doubtless  had  some  wei;:;ht  since  several  T:cmbers 
of  the  House  were  of  the  sane  opinion.   The  section,  as  had  been  stated 
previously,  was  retained  by  the  House  only  by  a  combination  of  the  extremists 
of  both  sides.   The  Amendment  was  also  declared  to  be  an  ingeniously  con- 
t>nBcd  scheme  forA  popular  support  in  the  North,  while  unnecessarily  re-   _^,^^r^ 
enacting  the  Civil  Rights  Bill.  (6)   Th*!>paper  feawe  a  correct  expression  of 
the  popular  impulse  and  feeling  when  it  »aid  that  the  great  majority  of  the 
people  would  approve  the  scheme,  which  V7a3  declared  to  be  a  "powerful  platforrr. 
for  the  approaching  fall  elections",  while  the  proposition  that  all  should  be 
equal  before  the  law  was  calculated  to  have  "a  pleasing  effect  upon  the 
popular  ear."  (7) 

The  Hew  York  Times,  a  Republican  paper^  agreed  *4th  the  Herald  and 
thadWorld  aa^to'the  main  purpose  of  the  Amendtnentj|  to  secure  the  presidential 
election  of  1868,  though  declaring  that  most  of  its  propositions  or  provisions 


.3)  Ibid.,  June  15,  1866. 

4)  lU  Y.  Herald,  May  1,  18;-.6. 

5  3  Ibid.,  !!ay  10,  186G. 
[6j  Ibid.,  Juno^  and  10,  1866. 
[7)  Ibid.,  June/ 15  and  19,  1866. 


/^/ 


wero  sound,  but.  that  the  Gouth  could  not  be  expected  to  subscribe  to  aone 
of  there.  (8)   In  fact  it  went  so  far  ar.  to  nay  that  tha  ?';r,  Stevens  and  the 
Radicals  did  not  want  "^  South  restii^d  until  after  that  election  and  that  the 
Committee  evidently  did  not  want  it  accepted  by  the  States.  (9)   Four  days 
later  this  seiae  paper  stated  that  all  of  the  sections  of  the  Amendment,  ex- 
cept the  third,  had  been  acted  upon  as  separate  raeasureB,  and  that  the  third 
section  had  been  added  for  partisan  purposes,    M^.  Howard's  speoch  of 
liay  r;3d,  was  declaredjto  be  fraiik  and  satisfactory  and  his  exposition  of  the 
need  for  securing,  bjjr  constitutional  ilmendment,  the  privileges  and  inmunities 
of  citizens  to  be  "cogent  an  ,  clear."  (lo)    It  was  in  this  r.peech  that  Mr, 
Howard  said  that  one  of  the  purposes  of  the  first  section  was  to  give  Con- 
greasf  power  to  enforce  the  Bill  of  Rights.   by  declarations  of  this  kind,  by 
giving  extracts  or  digests  of  the  principia  sp»eche\i  made  in  Congress,  the  pep- 
ple  were  kept  inforned  as  to  the  objects  and  purposes  of  the  iimendraant.   The 
Senate's  substitute  for  the  third  section  was  said  to  be  more  acc"~eptable, 
but  that  it  was  too  exacting  for  the  South  to  accept;  (ll)  and  that  though 
the  Amend  rent,  per  se,  was  just  tmd  reasonable,  it  should  not  have  been  nuide  a 
Condition  precedent  for  the  admission  of  the  Southern  States  since  its  ratifi- 
cation was  practically  impossible.  (1?) 

The  Hew  York  Evening  Post,  (13)  a  conservative  Republican  paper, 
practically  stated  the  same  view;?aB  those  stated  by  the  Times,  but  furthermore 
declared  that  the  first  section  was  unnecessary  .since  the  Civil  Paghts  Bill 
secured  the  same  thing.  (14)   It  also  stated  that  the  nost  thoughtful  press 
either  disapproved  the  Amendment  altogether  or  gave  faint  praise  to  it,  the 
third  section  especially  being  the  object  of  attaclr'.  (15.)   ExtraC^s  from 
other  papers  were  given  in  this  isBve  to  substantiate  th60 statement.   This 
paper  objected  to  the  third  and  fourth  sections  on  the  ground  that  only  per- 

raanent  things  should  be  put  in  the  Constitution,  while  the  first  section  was 
^8;  April >t^  1866.  TdT  Ibifl. ,  May" 14,  1366. 

(lO)  Ibifl.,\I'ay  25,1866.  (ll)  "    June  2,  1866. 

(12(    •   \5ept.  139  1866.  (13)       Way  1,  1866. 

(14)    "    -lay  11,  1866.  (16)  "    I^ay  1\   lf66. 
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thought  unnecessary  unless  the  Civil  Rights  Bill  was  unconstitutional.   The 
Southern  whites  should  bo  conciliated,  it  continued,  without  sacrificing 
equal  justice,  free  speech,  and  free  pross,  evidently  thinking  th^'se  things 
were  secured  by  the  Civil  Rights  Bill.  (16)   This-  bill,  in  the  opinion  of 
the  post,  was  approve dpy  the  people.  (17) 

The  IJew  York  Tribune,  one  of  the  strongest  Radical  joumdls  in    ^ 
the  country,  never  discussed  the  different  sections  of  the  Amendment,  though  '>i 
published  several  tiraes.   It  also  published  speeches  made  in  advocacy  of 
the  Amendment  and  of  course  advocated  its  adoption,  though  its  appeals  for 
votes  were  made  more  to  the  passions  and  selfishness  of  the  people  than  to 
their  judgments.   Moreover,  it  never  denied  the  statements  whihh  were  ma  'e 
as  to  the  effect  or  result  on|>th©  ^tates  in  case  it  ^Kri' adopted. 

The  loading  organ  of  the  Radicals  at  V/ashinfjton  declared  that  the 
first  section  embodied  the  principles  of  the  Civil  Rights  Bill.  (18)   This 
same  organ  declared,  after  the  Amendment  had  been  adopted  by  CoB^ross, 
that  "appropriate  legislation"  would  be  necessary  to  give  real  vitality  to 
it,  and  that  it  would  be  monstrous,  "after  such  an  auspiciousn  restoration 
of  peace  among  men  of  common  sentiments  and  common  obligations"  to  have 
differences  as  to  legislation  imperatively  necessary  to  enforce  an  amendment 
which  had  cost  "so  much  time,  reflection,  and  research."  (19)   This  was 
a  plain  declaration  by  a  Radical  organ,  and  may  be  accepted  as  stating  the 
position  of  the  majority,  that  "appropriate  legislation"  ought  to  be  passed 
to  enforce  the  Amendment  when  it  became  ahpart  of  the  original  law.   The 


(16)  Ibig.,  Juno  5,  1866. 

(17)  Ibid.,  July  f,  1866# 

(IS)  The  Washington  Chronicle,  April  29,  1866.   It  was  published  by  D.  C. 

Forney,  but  his  brothor,  J.  \7.  Forney,  the  Secretary  df  the  »ht>tor-S.iUv.:.'^ 
seems  to  have  written  or  inspired  na^  of  the  editorials. 

(19)  Ibid.,  fun'.  14,  18S6.  '^<4.l,^ 
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second  section  was,  however,  declared  +o  bert.he  nest  importaot,,  stateraont  that 

(■ 
the  North  y*ould  gain  10  ropresatativeB  and  that  the  South  would  lose  10, 

making  a  total  gain  of  ?.0  for  the  North,  if  the  Ar.endment  were  adopted,  and 
just  thel)opposite  if  ro.jected,  being  inserted  in  every  is:5ue  of  the  paper^l 
from  Ceptetber  20  to  October  10,  IS'^^S,  (20)   In  an  editorial  on  Secbrtary 
Browning's  letter,  it  was  declared  that  the  independence  of  the  States 
"within  their  appropriate  and  constitutional  spheres*  was  not  to  ' e  inter- 
fered with,  though  the  Federal  overnmont  ^ongressj  would  decide  aB  to  the 
sphered.  (2l)   If  CongroBs  could  say  what  were  the  "appropriate  and  con- 
stitutional 8phere4]II,  o"  the  States,  was  it  not  practically  ailraitting  the  state- 
raents  nado  in  Brovining's  letter?   In  this  same  editorial  it  was  aiJ»t«d  that 
so  long  as  the  States  provided  for  the  protection  of  life,  liberty  and  proporj^y 

of  the  citizens  the  Federdl  Bovernmont  would  be  relieved  of  an  obligation, 

'  that 

butthe  opinion  was  expressed  ky  federal  protection  was  imperatively  needed  in 

certain  States.   Thia  statement  clearly  shows  that  omission  on  the  part  of 
the  States  to  provide  for  the  equal  protection  of  all  was  to  bo  regarded  in  the 
same  light  as  a  direct  enactment  of  unequal  laws. 

The  Cincinnati  Coimieroial,  a  conservative  Republican  paper,  said 
that  the  proposal  of  the  first  section,  while  right  in  principle,  was  a  re- 
cognition of  a  doubt  as  to  the  constitutionality  of  the  Civil  Rights  Bill.  (2$) 
The  object  of  the  Anendment  was  declared  to  be  to  throw  the  protecting  arra  offe 
the  Constitutiontordund  all  classes,  native  and  naturalized.   Under  the  first 
section  no  special  codes  could  be  passed,  as  had  been  done  by  soveral^tates, 
but  "ti^f.  all  citizens  were  to  be  equal  before  the  l&vi,   to  have  the  sanie  rights 
and  privileges,  and  y^t'  the  only  way  thiela  cpuld  be  obtained,  adrJed  the 
writer,  was  by  an  /iraendment  to  the  Constitution  which  would  enforce  it.   The 
people  had  the  right,  he  con^tinued,  to  change  the  orgahic  Isiw  when  their 

(20)  Ibid.,  Sept.  20,  136G. 

(21)  Ibid.,  Oct.  26,  186G. 

(22)  Kay  3d,  186G. 
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judgiaont  uhcught  it  ne  esaary,  (23)   It  v/ar.  not  denied  IP^  that  the  ten- 
dency of  the  Amendannt  vtrs  towards  centralization,  but  that  the  people  had 
the  ri^ht  to  do  tliis  if  they  v-^aw  fit. 

Even  a  i'ew  England  paper^/C  Ropubl^'an  p»p«ry  said  that  the  third 
section  would  be  fatal  to  the  Amendment,  and  that  the  object  of  the  i.mend- 
nent,  taken  as  v  hhole,  was  to  prevent  the  restoration  of  the  "jouth.m 
Gtates  until  after  the  presidential  election.  (24) 

Mr.  Tremain,  president  of  the  Republican  State  convention  of 
New  York,  declared,  in  a  speech  before  that  body  at  Syracuse,  September 
5,  136C,  that  the  first  section  was  necessary  on  account  of  the  Dred  Gcott 
decision  and  to  ipnke  the  Civil  Rights  Bill  permanent  by  putting  it  beyond  the 
power  m,  repeal^  or  of  the  Cc-irts  to  declare  it  unconstitutional.  (25)   The"^ 
Convention  adopted  the  resolutions  advocating  the  Araendaent  and  declaring  that 
the  Hew  Orleans  riot  /as  due  to  the  Freiident's  policy  of  reconstruction. 

The  Herald,  which  had  at  first  made  quasi  objections  at  least  to  the 
Ameninent,  said  that  there  was  nothing  very  objectionable  in  it,  but  that  eveyy 
principle  of  it  had,  at  one  time  or  another,  been  recoroinended  by  the  President 
to  sone  Southern  Qiate  or  tmrntypr,  qnd  that  he  should  have  accepted  it.  (26) 
in  this  sane  issue  a  correspondent  l^ewi-wrirfetiBn  that  the  first  section  would 
only  extend  federal  protection  over,  and  provide  equdl  laws  for,  all  classes  ef 
citizens  in  the  soveral^tates.   This  would  certainly  mean  tliat  the  Federal 
Governriient  would  be  empowered  to  Jaas  laws  insuring  such  protection  and  secur- 
ing equal  privileges. 


(23)  Ibid.,  June  21,  1866.   "it  is  •fefeari  nonsense  to  talk  about  a  centralir.ed 
despotism  rnal:ing  inroads  upon  the  Constituticn,  changing  the  form  and 
sleeping  away  ancient  prerogatives  and  inmunities.   The  people  have  a 
clear  right  to  make  changes  in  their  organic  law  as  in  their  judgment  are 
demanded." 

(24)  Ibid.,  I.lay  G,  13G6.   Quoted-*^  Springfield  (Mass-)  Republican. 

(25)  .:.  Y.  Herald,  Sept.  6,  1866. 

(26)  Ibid.,  Sept.  13,  1866. 
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Thos  it  will  be  seen»^-«g  tl'ink,.  that  the  Northern  pross,  wit^i  few 
exceptiona,  if  any,  took  the  vinw^that  the  first  section  of  the  Amendment  re- 
enacted,  or  gave  authority  for,  the  Civil  Rights  Bill,  and  conferred  citizen- 
ship upon  the  negro,  thereby  nullifying:  that  portion  of  the  Dred  Pcott  Decision 
which  had  denied  thin  under  the  original  Constitution.   A3  a  genorsl  thing  the 
press  did  not  go  into  euiy  elaborate  discussion  of  the  Amendment  itself,  but 
spoke  of  the  possibility  of  its  ratification.   Many  speeches  and  letters  were, 
however,  published  in  regard  to  it. 

Probably  the  strongest  and  inojt  illuminating  letter  giving  an  ex- 
position of  the  Amendment  was  that  written  by  Secretary  Oliver  H.  Browning 
to  Colonel  7,'.  H.  Beaneson  and  lla.jDr  H.  V.  Sullivan.   It  was  written  October 
13,  18  ;6,  and  was  given  a  wide  publication,  \7  th  much  comment  on  it  by  the 
leading  papers.   In  this  letter  Hr.  Browning,  who  was  a  member  of  the  Presi- 
dent's Cabinet,  declafced  that  new  and  egij^onin rma  powers  would  be  conferredftupbn 
Congress  by  the  proponed  Amendnent;  that  it  would  bo  possible  to  destroy  the 
judiciaries  of  the  States  under  it;  and  that  the  object  and  purpose  of  the 
clause  "nor  shall  any  State  deprive  any  person  of  life,  liberty,  and  property 
without  due  pro'-ess  of  law*  was  to  subordinate  the  state  judiciaries  to  federal 
supervision  and  control,  thereby  totally  annihilating  the  independence  and 
sovereignty  of  state  courts  in  the  administration  of  state  laws,  as  well  qs 
destroying  the  authority  and  control  of  the  States  cvor  purely  local  affairs. 
He  also  asserted  that,  since  the  federal  judiciary  already  had  jurisdiction  of 
all  questions  arising  under  the  Constitution  and  laws  of  the  United  States, 
this  new  provision  would  make  possible  the  drawing  of  every  matter  of  judicial 
investigation,  civil  ind  criminal,  however  insignificant,  into  the  vortex  of 
the  Federal  judiciary.   Forit  was  certainly  possible,  he  continued,  for  either 
party  to  a  controversy  to  claim  that  he  was  being  deprived  of  life,  liberty, 
«adr property,  as  the  case  might  be,  by^^  the  States  irsKiM  \vithout  due  process 
of  law,  fcnd  tkfat  this  question  would  be  cognizHble  in  a  federal  court,  result- 
ing  in  delay  if  noting  else.  There  »*I1  be  a  tendency,  he  Attye,  on  the  part  of 
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the  Federal  Government  to  take  away  the  control  of  local  affairs  frora  the 

people,  the  Gtates,  and  the  local  rainicipal  bodies,  and  ^   concentrate  it  in 

its  own  hands.  (27)   The  editorial  Comraent  in  the  paper  frora  which  the  letter 

h»^iK6>«n  taken  never  controverted  the  statements  of.  Browning  as  to  the  effect 

A 

of  the  first  section,  but  rather  admitted  tl'.em  by  saying  that  the  danger  to 
our  country  was  disintegration,  not  consolidation. 

The  editorial  comnent  of  the  New  York  Trmes,  October  25,  in  regard 
to  this  same  letter  did  not  deny  any  of  the  statements  made  in  it,  but  s&id 
that  it  was  impolitic  to  publish  it  since  it  was  supposed  to  express  the  views 
of  the  President.   The  same  paper,  three  days  later,  seemed  to  adrait ^Brown- 
ing's contentions  by  saying  that  the  dangers  set  forth  in  his  letter  could  be 
avoided  if  the^tates  would  act  justly  -  '"ould  deprive  no  one  of  life,  liberty, 
or  property  without  due  process  of  law.   It  evidently  agreed,  however,  with 
the  declaration  made  in  that  letter  that  any  one  who  alleged  that  he  was 
deprived  of '^^hip'of  those  things,  could  bring  his  case  before  the  Federal 
Courts.   If  that  much  bo  granted,  then  \M^  ho3Hr:eaa»;#<rilgr^gn^. Browning '  a 
position  becomes  unanswerable.   To  show  further  the  view  taken  by  the 
Times  in  regard^to  the  Amen'jrcent,  citation  was  made  in  the  same  editorial 
of  the  case  of  James  Lewis,  colored, which 't^Sb  deOiAd  by  Justice  Hardy  of  Ala- 
bama.  In  that  case  the  Civil  Rights  Bill  vms  declared  unconstitutional,  the 
decision  of  the  lower  court ^fining  the  negro  for  carrying  arms ^being  sustained. 
The  Eimes  added  that  this  could  not  ha*e  been  done  had  the  Amendment  been  a 
part  of  the  Constitution,  afwHthat^'ita  object  was  to  prevent  KuCh  legislation 
8Lad-&uch— d»ei  si  oiia* 

The  Herald  of  the  same  date,  also  writing  of  Browning's  letter,  de- 
clared it  tofcbe  the  o  Id  Southern  ^tate's'W'ifeh-t^argument  v/ith  secession  elimi- 
nated, though  it  did  not  contradict  any  of  the  statements  made  in  the  letter. 
The  Tribime  practically  acknowledged  that  the  position  taken  by  Mr.  Browning 


(27)  Cincinnati  Commercial,  October  26,  1366.   The  letter  was  gi -en  inifull. 
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was  unassailable,  but  declored  that  the  arguments  usod  bylfchim  to  reach  his  coh- 
cDuGion  were  tbo  trivial  to  be  rsfu^ted.   This  seems  contradictory,  but  in 
regard  to  the  clause  which  Mr.  Brownin(^  especially  attached,  it  declared: 
"it  is  ehough  to  say  that  fact  as  well  as  theoty  requires  that  this  principle 
should  be  erabodiod  in  the  national  Constitution.   The  Rebel  States  have 
popeatedly  and  grossly  outraged  it,  and  it  is  because  life,  liberty,  and 
properlty  have  been  illegally  taken  away  in  spite  of  mere  state  laws,  that  the 
Federal  Government  is  bound  to  extend  equal  prote«tion  to  all  citizens."  (2.T) 
J?3.his  quotation  dcos  not  f>g&&4»a:ee.'3Ay  admitJ  the  declaration  of  !'r.  Browning 
that  the  control  of  local  affairs  would  be  taken  away  fron  the  States  and  givBn 
to  the  General  Governnient,  thon  wo  have  failed  lyo  undopntand  it.   There  is 
also  this  important  fact  to  be  noted.   The  editorial  which  vsgrfiave  quoted 
clearly  stated  that  it  was  the  purpose  of  theAmendment,  that  is  of  the  first 
section,  to  extend  the  equal  protection  of  the  laws,  not  only  in  cases  vfhere  fehe 
laws  are  laijsut  and  unequal,  but  in  cases  where  people  are  denied  equal  tr9Rt~ 
f       mcnt  in  spite  of  /tate  laws.   The  laws  night  be  fair  and  just,  but  their 

execution  might  not  be.   In  uUier  words,  the  Federal  Government  was  to  see  to 
it  that  all  were  equally  protected,  '.vhether  this  equal  protection  was  denied 
by  the  States  or  by  iniividuale.   This  distinction  is  verj'  important  as  will 
be  seen  in  the  chapters  that  are  to  follow. 

It  vms  feared  by  some  that  the  Amendment  would  have  the  effect  of 
postponing  raconr.truction^and  that  what  had  been  gained  by  the  Civil  Ri^jhts 
Bill,  TThich  secured  freedom  of  speech  in  every  part  of  the  Union,  might  bo 
losfi.  (29)   It  was  later  assorted  that  the  first  section  was  the  same  as  that 
bill,  (30;  this  being  unjiocossary  unless  that  the  latter  vas  unconstitution.  a 
Concession  which  was  not  admitted,  (."^l) 

In  the  previous  chapter  we  have  given  the  orinlon  of  the  Ci -il  Rights 

'    Bill  •■'hiclAfas  generally  held  by  the  press  of  the  /Jountry  and  by  t  he  people » 

(23)  October  25,  1966. 

(29)  U.  Y.  Svoniag  Post,  May  1,  1356. 

(30 J  Ibi4. ,  Hay  11,  1836. 

(31)  Ibid.,  June  5,  1365. 
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"v79  have  in  thin  cliap-tor  sl\'on  some  instances  whore  it  was  stated  that  'he 
f  irst  section  was  but  a  re-snaotaent  of  that  bill.   It  is  but  pro^jsr,  howaroj^ 
that  further  avidenca  sliould  be  given  to  see  whether  that  Tfas  the  general 
iraprossion.   The  press,  with  few,  if  any,  excoptio^,  either  hell  this  view 
or  uttered  no  opinion  on  it.   We  fini  that  no  one  denied  this  Contention 
at  all,thoUi;h  many  claimed  that  it  did  more  than  raorsly  ra-snact  thAt  bill. 

The  views  expressed  by  the  papers  were  verified  by  the  speakers 
during  the  Campaign,  iiany  of  wnom  were  raenbors  of  Congress.    3enator  Tr'ombull, 
in  a  sp  ech  at  Chicago,  August  l,~Said  that  tiie  first  sootion  was  a  reiteration 
of  the  Civil  Riglits  3ill»  probably  a  needless  reiteration,  but  that  it  was 
thogght  proper  toftput  in  the  fundamental  law.  (r'^2)   I^r.  Colfax,  Speaker  of 
the  House,  expressed  the  same  view  at  Indianapolis  a  week  later,  saying  that  tho 
Anendment  was  necessary  to  keep  the  Southern  judges  from  doclaring  the  bill 
unconstitutional.  (33)   General  Lane,  at  Indianapdlia,  smd  General  Cchenck, 
at  Dayton,  declared  the  sano  ^itii^.on  August  13.  (34)    Both  of  these  were 
members  of  Congress.    Senator  Snerraan,  at  Cincinnati,  'eptember  28th,  said 
that  the  first  section  embodied  the  Civil  Rij  :ts  Bill.   Hannibal  ilamlin, 
who  later  becane  a  Senator,  raaSe  the  sane  declaration  at  Phialdelphia, 
October  13.  (35)   Carl  Schs*^,  in  an  Article  in  the  A t lant ig J;^ gth ly  for 
Ilarch  13G7,  assorted  the  sa-ne  thing,   .\  Mr.  'Aliipplo,  in  the  sanje  magazine 
for  Hoveniber  1302,  ^ave  expressions  to  a  similar  view. 

Since  the  Amendment  was  in  theory  at  least,  the  main  issue  of  the 
Campaign,  the  gpeohss  which  ware  made  abo«M  be  of  much  help  i«=Msr  in  deter- 
mining what  thei^peoplo  understood  by  it,  for  a  vigorous  campaign  was  waged  and 
great  crowds  attended  the  aallies,   Wr.  Colfax,  in  the  speech  to  which  we  have 
already  referred,  seemed  to  think^that  freedom  of  speech  would  bo  secured  by 
the  ArapQdi^ent.  for  he  said;  "l  desire  that  in  this  free  land  every  freeman  shall 
speack  his  honest  sentiment  without  fear  of  molestation."   llr.  Handrickc,  who 

(32)  Cincinnati  Commercial,  Augur.t  ^,  1335, 
\zz\   Ibid.,  August  P,  1356. 

(34)  Ibid.,  August  22,  1356. 

(35)  N.  Y.  Herald,  October  5,  1S66. 


11. 

was  one  of  the  few  Democratic  Senators,  declared  c^  the  next  day  at  the  same  place 

that  negroes  would  demand  th  hold  office  a  d  to  sit  on  juries  ifliy^^he  Amendment  were 

adopted,  and  that  even  suffrage  might  be  grant-ad  unler  the  first  section.  (  36) 

Mr.  George  W.  Korg'in,  the  Democratic  nominee  against  Columbus  Delano,  who  was  a 

/v 

candidate  for  ro-olection,  declared  In  a  speech  August  21,  that  the  first  section 
was  a  bold  stride  towards  contralization;  that  under  it  the  Federal  Government 
would  claim  the  power  to  define  the  rights  of  citizens  of  the  States;  and  that 
there  would  bo  in  a  short  time  nogro  jurors,  voters,  judges,  and  legislators  in 
(|)hio  by  virtue  of  laws  of  Congress.   He  then  asked  the  people  if  they  were  pre- 
pared for  ouch  a  state  of  affair;.?,  and  that  if  they  were,  advised  them  to  vote  for 
Delano ,.--si«*«~ii©'  would  aid  in  putting  them  on  an  equality  with  the  negroes.  (37) 
lice,   Bingham,  the  author  of  the  first  section,  asserted  in  a  speech  at  Bowesstown, 
Ohio,  August  24,  that  that  section  was  a  strong,  plain  declaration  tiiat  "equal  laws 
and  equal  and  exact  justice*  should  be  secured  in  every  €tate  "by  the  combined 

power  of  all  tihe  people  of  every  gtate,"  (3S)   This  declaration  certainly  warrant: 
the  conclusion  that  the  local  affairs  of  the  States  were  to  be  interfered  with  and 
that  equal  protection  was  to  be  secui'ed  by  the  Federal  Government  whether  xL.JiAt 
denied  by  States  or  by  individuals.    Mr.  Hannah,  a  former  United  States  District 
Attorney  for  Indiana,  said  that  those  who  opponed  this  section  sanctioned  class 
legislation  and  were  willing  to  permit  States  to  deprive  American  Citizens  of  life, 
liberty,  and  property  without  due  process  of  law.  (39)   Judge  Perkins,  of  the 
sane  ^tate,  declared  that  the  Amendment  was  a  st^b  at  the  right  of  the  States  to 
Control  their  o\Tn  affairs,  and  asked  whore  was  Jfe>Qi?the  the  limit  gsfftho  power  of  the 
Federal  Government.  (40)   Hon.  George  H.  Pendlofcon,  Democratic  numinee  for  Vice- 
President  in  1364,  said  in  a  speech  at  Edinburg,  Indiana,  that  the  effect  of  the 
Amend.-aent  would  be  to  make  a  consoli'iated  government.  (4l)r  Delano,  in  a  speech 


36)  Cincinnati  Commercial,  Aug.  9,  186G, 

37)  Ibid.,  Aur.  23,  1B66. 
,33)  Ibid.,  Aug.  27,  1366. 
,39)  Ibid.,  Aug.  27,  1366. 

40)  Ibid.,  Aug,  23,  136G. 
.41)  Ibid.,  Aug.  30,  1066. 
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at  Coshocton,  Ohio,  Au^'.ust  23,  whore  hia  opponent,  Morgan,  had  spoken  a  week  before, 

declared  tnat  suffrage  was  not  granted  by  the  Amendment,  but  that  it  was  a  guarantee 

that  the  Federal  Govomment  would  protect  itc  citizens  in  their  civil  lights,  (42) 

General  .',1.  F.  Force,  who  was  a  candidate  for  a  judicial  officej.  said,  in  a  speech, 

Sopte^bor  22\,    in  reply  to  tlie  objection  that  the  claaso  about  due  process  of  law 

would  give  the  federal  courts  occasion  to  interfere  in  localiif fairs,  that  in  the 

first  place  federal  judges  were  as  good  as  state  judges;  and  in  the  second  place, 

that  it  was  tio  new  phkse,  since  the  Ccistitut Ion  already  providddn  '■.hat  the  NationdJ 

Government  should  not  defiil^any  citizen  of  life,  liberty,  or  property  "without  due 

process  of  law",  and  that  he  desired  to  sea  this  connerstone  of  liberty  the  law  in 

A 
every  State.  (43)    He  evidently  thought  thattthe  first  section  would  make  the 

national  "due  process  of  law"  the  law  of  every ^tate.   Since  this  clause,  as  useclin 
the  Constitution  and  exercised  in  the  Courts,  requires  a  jury  trial,  it  would  follow 
that  the  Ctates  Could  not  deprive  any  one  of  life,  liberty,  or  property  without  a 
trial  by  a  jury  composed  of  twelve  men.   This  was  no  doubt  the  general  understanding 
of  the  clause.    Judge  T,  W.  Bartly,  at  Cincinnati,  September  "9,  in  reply  to  ,%  ^ 
Sherman's  speech  of  the  night  before,  said  that  the  first  section,  together  with 
the  fifth,  practically  made  the  Federal  CJovernnent  absolute,  since  Conf;resa  was 
given  thfi  power  to  define  and  determine  the  privileges  and  im.munities  of  American 
citizens,  thereby  being  able  to  confer  suffrage.  (44) 

Mr,.  G'^orge  W.  Weston,  of.  Bangor,  Kaine,  who  was  said  to  be  the  founddr 
of  the  Republican  newspaper^'  in  a  letter  to  the  editor  of  the  Nov;  York  Tribune, 
June  25,  1865,  gave  his  approval  to  the  first  clause^f  section  one,  saying  that 
it  was  desirable  th  it  they  become  a  partli/  of  the  Constitution.    It  was  a  great  mis- 
fortune, }ie\ieclared,  that  those  clauses  were  inextrica^^ly  nixed  up  with  a  cladso 
having  no  relation  to  the  rights  or  interests  of  the  negroes.   The  last  clause  was 
the  objectionable  one.   The  words  of  it,  ho  said,  had  a  pleasing  sound  to  the  ears. 


I;2)  Ibid.,  Aug,  31,  13G6. 
.43)  Ibid.,  Sept.  ?A,    1SG6. 
.44)  Ibid.,  Sept., 50,  1366. 
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but  that  tho  poopla  shoiild  not  og  tha  i  account  be  daciived  as  to  their  effect  in 
this  now  form.   He  called  attention  to  the  fact  that  Congress  and  tho  Federal 
Govsrnraent  were  alrsady  reatrainad  in  this  particular  by  a  similar  clause  in  the 
Bill  of  Rights,  which  was  enforceable  by  the  federal  judiciary.   Girailar  pro- 
vi;^ions  in  the  Conytitutions  of  tho  several  States  rostrained  their  respective 
Lesgislaturos,  while  these  safo'Tguards  were  enforceable  by  the  state  judiciaries. 
This  had  boen  tho  case  since  1789,  he  continued,  and,  with  no  grievance  to  \Thich 
public  attention  had  been  called,  it  was  ^^.  proposed,  in  tho  third  generation 
after  the  Fathers,  by  a  provision  applicable  to  30,000,000  of  whites  an  well  as 
to  4,000,000  of  blacks,  "to  place  the  protection  of  life,  liberty,  and  property 
ad   against  state  lesgilation,  under  a  national  guaranty,  which  will  be  enforce- 
able by  the  federal  judiciary."    The  clause  •-Yhif'h  declared  that  no  5^tate  should 
"deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws"  was 
sufficient  to  put  an  end  to  all  caste  distinctions  anfl  was  all  that  was  necessary 
for  the  security  of  the  blacks.   Under  the  last  clause,  he  asserted,  nearly  ever; 
case  could  be  brought  before  the  federal  Cuprerae  Court  under  tho  plea  that  "du© 
process  of  law"  had  been  denied.   Furthermore,  it  involved  a  revolution  of  our 
judicial  system,  being  "an  alarming  concahtration  of  power  in  the  central  tri- 
bunals, and  a  prostitution  of  the  indopondeno©  of  the  States  in  nany  and  vital 
particulars.    It  is  in  all  respects  as  wholly  uncalled  for  and  gratuitous  as  it 


^  ,v\-<.i.,C'. 


is  indefensible  and  dangerous."   #e  alfso  objected  to  the  third  seeltoa,  and  Son- 
cluied  by  sayingt^"The  terras  of  settlement  which  are  pffered  are  shamoful,  both 
to  the  victors  and  the  vanquished,  and  are  more  to  us  than  to  them    It  was  also 
stated  in  tho  letter  that  he  was  in  sympathy  with  tho  Republican  party,  but  that 
he  could  not  support  the  Amendment  on  account  of  the  dangers  in  it.  (45) 

StatQTnentti  like  these  are  entitled  to  much  weight,  !"or  they  Oqbo  fronk 
source  naturally  in  sympathy  ivith  the  party  which  proposed  the  Amendment*  '^micffl^^ 
•>  itpb^vap^   forcod  by  priacaj>-l<»»  on  account^;  of  tho  dangor-^in  it,  to  oppose  it, 

(45)  National  Intelligence/' July  10,  1866. 


was 
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whila  at  the  sane  line  ,3*«*ias  that  there  were  good  clauses  in  it  which  he 
would  li-<8  to  see  adopted.   The  viaw  taken  by  Y.r,   VJeston  was  no  doubt  that 
of  many,  and  especially  that  of  lawyers,  jurists,  and  people  who  -.vero  able 
to  analyze  the  Amendment. 

The  National  Intelli^once'^^of  V/ashington,  declared  that  the  ?»z>pia 
fifth  section  authorized  Coui5ress  to  enact  any  law  which  a  mere  majority 
ni^ht  deom  necessary  to  secure  equal  rights  to  all  classes  of  citizens,  and 
that  this  would  result  in  an  invasion  of  the  power  of  the  States  to  legislate, 
with  a  Consequent  centralization  of  power  in  the  hands  of  Congress,  (46)   ThsrQ, 
same  paper  said  that,  undor  the  first  and  fifth  sections.  Congress  raisht  Jeclsre 
that  suffrage  was  a  privilegs,  thereby  annulling  state  laws  requiring  residence, 
payment  of  taxes,  etc.   This  might  also  be  made  to  include  the  right  to  hold 
oTfice.   Coni-r333  could  also  constitutionally  extend  the  jurisdiction  of  the 
federal  courts,  continued  the  writer,  tp  include  all  manner  of  cases,  even  so 
far  as  practically  to  destroy  the  local  governments  and  ..tate  judiciaries,   She 
opinion  was  also  expressed  ti.at  the  peopl»  did  not  iatend||  to  clothe  Congress 
with  such  power  nor  did  they  intend  to  express  by  their  votes  a  deemro  that  the 
Federal  Government  ahouldpo  put  in  a  position  so  to  cripple  the  power  of  the 
Statas.   JJfo  sseradd  to  give  his  approval  to  the  other  provisions  of  the 
Araendaent,  but  said  that  his  objections  to  these  were  invincible.  (<;7)   This 
declaration  was  made  after  the  overwhelming  victory  of  the  Radicals,  and  aannpt, 
therefore,  be  chargedivith  a  partisan  motive. 

The  great  object  of  the  Amend 'lent,  another  paper  asserted,  was  to 
take  away  thelfcpower  of  the  peopjke  and  to  place  it  in  the  hands  of  a  political 
party  in  Congress.   "in  its  whole  tenor,  s^ope,  and  dai'.igxi,  it  is  opposed  to 
every  conceded  and  sound  priricipla  of  Republican  governnont.    It  belongs  only 
to  a  fatherless  despotism.^  (4(T) 

The  declarations  and  statements  of  newspapers,  writers  and  speakers. 


'46)  Ibid,,  Oct.  25,  18G0. 
47)  Ibid.,  Hov,  17,  18C6. 
[48)  Plttsburg'fe  Post,  Sept.  26,  in  World,  Nov,  5,  186C, 
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which  t^e  have  given,  show  vory  clearly,  it  seems,  the  general  opinion  held  in 
the  Hort(.h,   That  opinion,  briefly  statod,  nas  that  the  Amendment  embbdied  the 
Civil  Rights  Bill  and  gave  Congress  the  power  to  define  and  secure  the  privi- 
Isges  of  citizens  of  the  United  Gtates,   There  docs  not  seen  to  have  been  any 
statomont  at  all  as  to  whether  the  first  eight  amendraents  were  to  be  mad© 
applicable  to  the  4tate>^r  not,  wh^th*r  the  privi-l»g«a-^guarant««d  by—those 
,Affl»»dm9flts  wirrB  i;cr"bBr-coni3-i4er«d  as  privile ges  a»aup«d  4jy^he  Amerxim^flt-,.  but 
it  may  be  inferred  that  this  was  recognized  to  "feh*  tho  logical  result  by 
those  ivho^  thought  that  the  freedom  of  speech  and  of  the  press  as  well  as  due 
process  of  law,  including  a  jury  trial,  were  secured  by  it. 

It  is  proper,  at  this  place,  to  seo  what  view  uas  taken  of  tho  Amenek- 
aont  in  the  South,   Only  a  few  references  are  necessary  to  show  that  the  opiae 
ion  vvhich  prevailed  generally  in  tho  South  was  similar  to  that  neld  in  the 
North.   The  Charleston  Courier  approved  the  interpretation  which  I'r.  Browning 
3ave  of  it,  in  that  it  conferred  new  and  enormous  powers  upon  Congress  and  was 
fraught  with  evil,  (49)    This  same  paper  publinhed,  with  apparent  approval, 
tho  messages  of  Governor  Jenkins  of  Georgia  and  Governor  ?/alkor  of  Florida  to 
the  samejbffect.  (50)   Another  leading  southern  paper  took  an  even  stronger 
position  than  Aid  tho  Courier.   It  ■^"cieclared  that  the  negro,  being  made  a 
citizen  by  the  first  section,  was  to  be  placed  on  an  equality  wifn  the  whited 
Q   as  well  as  to  bo  givon  protection  bafare  the  fio^j.T\.^   in  ajl  his  civil  rights, 
the  latter  of  which  Beorgia  had  already  done.   It  was  then  asked  where  was 
the  limit  to  the  power  bestowed  upon  Congress  by  the  fifth  section.    The  fol- 
lowing statoaent  of  Soveraor  Sharkoy,  of  Mississippi,  was  also  quoted  approving- 
ly; "should  the  Amendment  become  a  part  of  the  Constitution,  w©  shall  have  a  fiar 

different  government  f«»  that  inherited  from  our  fathers;"  and  to  this  the 

it 
editor  adJod^  "Then  ind^lod  will  the  Sun  cf  Liverty  have  sent  in  the  South."  (51) 

I^  another  issue  the  editor  discussed  and  apprbved  the  interpretation  given  in 


[«9)  Nov.  1,  1866# 

J50)  Nov.  7,  18G6.       ^ 

1,51;  Atlanta  Intelligence,  Get.  4,  18CG, 
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the  letter  of  Hr.  Brovrning.  (52) 

Anotiior  very  influential  paper  asserted  that  the  first  section  which 
struck  at  the  foundation  of  American  liberty,  changed  the  character  of  the 
governiaent,  transferred  from  the  Gtates  to  the  General  Covnrnment  the  right 
to  define  the  qualifications  of  their  'j-tizens,  and  obliterated  the  rights  and 
pov/ers  oi  municipal  authority  in  the  States.   If  was  also  declared  to  be  clssrlj 
evident,  from  the  language  of  the  section,  that  the  Civil  Rights  Bill,  the 
^  •  provision  of  \Yhioh  ignored  and  sot  aside  the  jurisdiction  of  the^ivil  courts 
of  the  States  over  their  own  internal  municipal  regulations  was  to  be  given 
constitutional  validity  or  authority.  /553J(   The  editor  called  attention  to  tfe 
fact  that  little  attention  was  jivan  to  the  first  section,  though  he  regarded 
it  as  the  most  dangepous  part  of  the  whole  Amendment.   Two  days  later,  this 
same  writer, whoJt/is  an  exceiJt,  ionally  owwag  man,  declared  that  the  otates  would 
be  made  the  exocutivo  dopondenciea  of  a  consolidated  despotism  by  the  Amendment 
aad  that  the  conclusion  was  iaevitable  that  the  designs  of  the  Radicals,  as 
show4  in  the  Amendment,  were  to  merge  all  the  reserved  powers  of  the  States  in 
the  Central  Government. 

Later  in  the  campaign,  the  sane  paper  said  that  the  New  York  Herald, 
the  Raleigh  Standard,  and  the  Newborn  Times  proceeded  upon  the  idea  that  the 
third  section  was  tlie  most  offensive  to  the  South,  but  a^ain  reiterated  its 
statement  of  an  earlier  date  that  this  was  not  the  case,  but  that  the  first 
section  was  the  objectionable  one.  (54)   '*The(Radicals'*j^i  continued  the  Sentirtol 
" who  undortfcBHd  the  bearing;  of  the  Amendment  upon  the  organic  law  and  genius  of 
the  Govemnent,  keep  their  deep  and  revolutioaary  designs  out  of  the  view  of 
the  people,  Horth  and  South,  altogether,  and  only  dwell  upon  the  demagogical  _ 
^iatures  of  the  Amendment.   They  know  that  to  talk  of  disfranchising  'rebels 
and  traitors'  is  a  sweet  sound  to  the  ears  of  the  Northern  peopleT   But  we 
repeat  what  we  have  before  said,  th«  disfranchising  clause  is  tho  objoctioaaftle 


52)  Ibid,,  Get.  7,0,  1866. 
l53j  Raleigh  Sentiail,  June  20,  186G. 
[54)  Ibid.,  Sept.  1<),  18GG,  in  tlie  V/orld  of  Oct.  29. 
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feature  of  the;/ Howard  Amondnent." 

Tho  first  sentence  of  this  quotation  is  an  admirable  statoment  pt 
th«  actual  condition  at  tho  tirao  as  tho  afterwHtiiv  clearly  shows,   '.'/»■  ^wwq 

already'  noted  t'h»-f»»4  that  most  of  th©  attention  of  tho  speakers  during  the 

(\ 
campaign  was  given  to  the  second,  third,  and  fourth  sections,  the  "demagogi- 
cal features"  or  partisan  elements  of  the  Aiaendiiient,  and  that  little  stress 
was  put  upon  the  first  and  fifth  sections.   It  would  seen  that  the  Sentinel 
had  given  the  proper  rteason  for  tiiis.   A  later  state'^cnt  of  the  same  paper 
is  almost  equally  as  sAgnificant.  (85) 

The  same  writer  also  maimts^ed  that  the  first  and  fifth  so ct ions 
contained  the  gem  of  consolidation  as  well  as  the  destruction  of  the  effi- 
ciency,  if  not  the  very  existence,  of  the  state  governments.   Cfengress  was 
empo-ered  by  the  fifth  section,  he  continued,  to  pass  any  law  necessary  to 
enforce  the  Amendment,  aAd  might,  under  this  provision,  declare  that  suff- 
rage was  a  privilege  which  could  not  be  denied  by  state  law.   There  was  nothing, 
he  asserted,  in  the  Co'stitution  which  would  render  such  a  law  unconstitutional, 
and  that  it  would  clearly  be  within  the  province  of  Congress  to  define  citizen- 
ship and  ^he  privileges  with  which  it  should  be  endowed.   Congress  would  also 
be  empowered,  he  added,  to  organize  such  courts  and  bureaus  as  it  might  deem 


(55)  Ibid.,  Cct.  3,  in  World  of  Oct.  29,  1066, 


Th©  editorial  is  in  part  as  follows:  "That  Aioondraont,  wp  hold,  is  adverse 
to  the  inherent  and  rightful  pov^ers  of  the  States,  provides  for  and  locks  to 
a  solid  soverifignty,  instead  of  a  govern  aent  of  limited  ^ovTers,  breaks  dowa 
the  v;hol6soae  checks  of  tho  Constitution  and  the  state  govoraraents,  and  must 
inevitably  result  in  universal  negro  suffrage,  kpt  by  the  free,  voluntary 
consent  of  tho  people  of  the  States,  but  by  the  future  forced  action  of  Con- 
X'  6^9ss  and  the  consequent  transfer  of  municipal  control  of  the  ^'tate  Governmentc 
over  their  intomal  affairs  into  the  liauds  of  Congress.   \7e  believe  that 
this  is  a  wronp,  -  a  wrong  which  neither  Providence  indicates  nor  the  results 
of  war  render  necessary  or  proper." 
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proper,  oo  give  jurisdiction  over  a  pai^ticular  class  of  porsons  to  these 
courts,  and  to  permit  them  not  only  to  lia«  and  be  sued,  and  to  testify,  but  to 
be  jurors,  lawyers  auid  judges.   In  conclusion  ho  asked;  "V.'hat  evil,  then,  ~  "  *" 
could  Coivyass  fastea  ApoB  the  Southern  States  which  is  not  constitutionally 
and  let^ally  provided  for  in  this  Aniend'nen^?   Is  there  not  more  reabon  to  hope 
for  a  chan.Tie  of  a  bad  law  than  to  chan.;;e  a  bad  constitution?   Shis  writer  waa 
not  opposed  to  an  Amoniraent  fixing  a  just  ratio  of  representation,  an^  amendnan^ 
defining  treason  and  its  punishments  for  the  fulnire,  anfl^  amendment  declaring 
the  Union  indissoluble,  or  an  amendment  preventing  the  States  from  abridging 
in  any  manner  the  civil  rights  of  the  negroes,  but  was  opposed  to  Amendments 
like  the  Howard  Amendment  which,  he  asserted  clearly  violated  "the  principles 
of  the  Constitution  as  X\   now  is."  (66) 

Tha  Nashville  Union  and  American  -aid  the  Amendment  was  the  initial 
step  of  the  Radical  plan  for  eentralizing  power  in  the  Central  Government  and 
for  keeping  the  government  in  control  of  the  Radical  States,  and.  that 'one  who 
could  not  see  this  was  incompetent  to  advise  men  of  intelligence  as  to  their 
rights  and  interests.  (57)    The  Florida  Uniofi  of  Jacksonville,  declared  that 
the  Amendment  wouldrt  destroy  the  pld  Constitution,  with  its  system  of  checks 
and  balances,  would  tear  away  the  safeguards  of  the  States,  and  would  feive  the 
Federal  Government  power  to  control  the  local  affairs  of  the  States,  eiren  to 
the  extent  of  declaring  who  shouli  hold  office.  (53)   The  Louisville  flournal, 
October  9,  13  )6,  said  it  tended  towards  centralization  and  encroached  upon  the 
domestic  independence  of  the  States,  and  was  furthermore  partisan,  unequal, 
unjust,  and  inexpedient.  (59)   The  Memphis  Avalanche,  November  1^,  186G,  said 
that  inhad  beenj^he  'war  cry  of  the  partisan  leaders  in  the  late  struggle  onbh- 
hustings  and  at  the  ballot-box,*  and  'hat  it  meant.,— t«—»»ptth»ra-pe-(sp-le',  negro 


^56}  Ibid.,  in  V/orld  for  Oct.  !?9,  186G# 

(57)  In.'orld  for  Oct.  ^9,  1866. 

(5B)  Ibid.,  also  in  l,!cPherson' s  Scrap  Book,  "The  Fourteenth  Amendment",  p.  40. 

(69)  Ibid,,  p.  27. 


19. 

equality,  social  and  political,  bet- net- appld««bl«-4iotheinselv9a.  (60)   The 
Ilontgomery  MaiHj^  February  1867,  said  the  chief  objection  to  the  Amendrnent  'vas 
the  first  section  vfhich  "forbids  a  State  from  depriving  him  fa  negro^  of  any 
rights  or  privileges  xvhich  a  white  man  may  possess."  (61) 

The  Picayune,  of  New  Orleans,  said  that  the  first  section  was  but 
an  incorporation  into  the  Constitution  of  the  Civil  Rights  Bill.  (&?.)        An 
opponent  of  the  Amendment  said  that  it  secured  the  negro  the  right  to  virte,  to 
sit  on  juries,  to  enter  hotels,  locture  roons,  etc.  (63)   The  Vicksburg 
Herald  was  of  the  opinion  that  the  Radicali^^neithor  oEpected  nor  desired  the 
Couth  to  adopt  the  Amendment,  its  object  being  to  keep  that  section  out  until 
after  the  presidential  election.  (64) 

A  press  correspondenoS,  seemingly  a  Republican,  said  that  '  he 
Democrats  of  Kentucky  feared  that  Con;[^ress  would  be  empowered  by  the  Amend- 
ment to  confer  tlio  suffarge.   The  writer  further  said  that  the  Amendment 
admitted  negroes  to  the  witness  stand,  the  jury  box,  sfcpeet  Cars,  good  seats 
in  public  conveyances,  good  accomraodationt;  at  hoijels,  the  public  sUhools,  and 
alllather   civil  rights  which  vrtiite  people  enjoyed,  and  that  if  it  went  this 
far,  tlie  Democrats  reasoned  that  it  might  go  further.  (65)    It  was  stated 
by  the  ^licksburg  Republican,  after  the  AmendaBnt  had  been  declared/a  part  of 
the  Constitution,  that  unier  the  first  section, negroes  were  entitled  to  sit 
on  juriosymd  advised  them  to  see  that  they  were  granted  this  righ.t.  (66) 
The  ?hilndeli:)hia  News,  July  21,  1868,  !i.aintained  that  the  elective  franchise 
was  one  of  the  priviloges  secured  by  the  rimendnent,  not  only  to  negroes,  but 
to  women  and  children.  (67)   This  was  an  unusual  vievj,  however,  and  while 
the  paper  seems  to  have  bitterly  oppor>od  the  Radicals,  this  statement  can  har  .Ij 
be  said  to  have  been  made  for  partisan  purposes  since  it  had  been  announced  more 


^60)  Ibid.,  p.  -13.  f6l)  Ibid.,  p.  9 

.62)  Ibid.,  p.  26.  (68)  Ibid.,  p.  24. 

.64)  Ibid.,  p.  27.  (65)  Ibid.,  p.  84. 

,66)   Ibid.,  p.  83.  (67)  Ibid.,  p.  77. 
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than  a  v^oek  before  -V-tiet  the  Amendnent  had  boen  ratifioJ. 

i'r.  Benjurain  H.  Hill,  of  Georgia,  whotwas  later  olacted  Senator, 
stated,  in  an  o^en  letter  to  the  editor  of  the  New  York  Hernld,  that  the  South 
accepted  the  conJitiona  of  the  Procident  v;ithout  corr.plaint  as  well  as  the  Froed- 
ipen's  Bureau  and  Civil  Rights  Bills  v-ithout  representation,  bu-^hat  they 
objected  to  the  requiVernent  of  Con^resG  that  they  disfranchise  their  leaders. 
(go)   ]';r.  IliM  was  a  Union  mon.    t 

The  ntateTTientqwhich  ilte  have  given  seem  amply  sufficient  to  shew  th't 
the  southern  press  and  people  discopBed  the  tendency  of  the  Araen'imerit  and 
pointed  out  their  objections  to  it.   The  objection  to  the  tliird  section  was 
probably  the  one  which  influenced  the  great  iaass  of  the  people  more  than  any 
other.   That  section  was  easily  understood  and  its  effect  could  be  seent  and 
felt,  and  aa  becomes  a  brave  and  nobl«  people  they  would  not  willingly  consent 
to  the  degradation  and  punisliment  of  their  cvin   leaders  ,  for  they  were  '.uiable 
to  see  that  their  leaders\:iwere  more  deserving  of  such  treatment  than M, hey  them- 
seDves  staee-.   But  for  this  section,  the  South,  under  the  circumstances,  might 
?iave  been  induced  to  give  its  assent  to  the  Amen  taent  in  order  to  regain  its 
position  in  the  counils  ofllthe  nation,  though  this  may  be  doubted.   With  that 
Gcction  in,  however,  they^^referred  to  ondure  military  rule  rather  than  humili- 
ate itself  by  deserting  its  brave  and  loyal  leaders. 

It  is  a  rather  striking  coincid-nce  thaf  the  thoughtf';!  men,  Nortli 
and  Couth,  regarded  the  first  section,  in  connnection  with  the  fifth,  as  the 
most  objectionable  of  the  entire  Amendment,  for  in  it  they  saw  the  possibility, 
and  no  doubt  the  purpose,  of  a  strong  consolidated  Federal  Governnient,  with 
greatly  enlarged  powers  put  into  the  hands  of  Congress.   These  views  were 
presented  to  the  people  in  able  letters  and  editorials,  and  many  were  undoubted- 
ly a-.vare  of  the  Jangors  pointed  but.    So  many  questions,  however,  were  presen- 
ted that  some  of  those  dangers  were  lost  night  of,  but  we  shall  not  at  present 
consider  the  motives  which  induced  the  great  majority  of  the  people  to  give 
their  assent  to  the  rimendment. 


(68)  Herald,  Oct.  10,  1866. 


It  now  becoin-^s  out   duty  to  tra-e  the  course  of  the  AraendriBnt  before 
the  Lecislatures  of  the  several  .".tates  ani  to  determine,  if  pcssiiblo,  what  they 
thought  it  meant  and  what  reasons  were  ^iven  for  its  approval  or  disapproval. 

Connecticut  was  the  first  ^^tate  to  take  action  on  the  Amendment,  whibh 

had  been  subnitted  to  the  Gecretary  of  3tute  on  June  16,  1366,  and  by  him  sub- 

C/~'-<' 

fitted  to  the  several ^tates.   There  wr.s  no  delay  in  SefiBes4*e^^t ,  for  the 

Governor  o*try«?=triy--Etti9  sent  it  to  the  Legislature  on  June  19.   A  motion  was 
n;;).de  in  the  L-enate  that  the  consideration  of  the  Amendment  be  postponed  until  h 
the  next  general  Assonbly.   This  was  ^ne  no  doubt)  for  the  purpose  of  giving 
the  people  an  opportunity  to ^SEage  their  opinion,  but  th'?  motion  was  defeated. 
The  Anendment  was  ratified  in  the  Senate  by  a  vote  of  11  to  6,  June  ?1 ,   after  a 
short  debate.   The  House,  two  days  Ifitcr,  rati:"ied  it  by  a  vote  of  125  to  OS. It 
wai;  a  party  vote  in  both  hloHseJs,  the  Democrats  opposing  it  on  the  grounds  of 
expediency  and  policy,  and  declaring  that  Cor-i^ross  could  not  ch.ange  the 
Constitution  during  the  enforced  absence  of  certain  Representatives  from  Con- 
gress.  The  Republicans  contended  that  Congress  had  all  tho^povfers  of 
conquest  against  the  conquered  rebels.  (69) 

Nev/  Hampshire  followed  close  upon  the  heels  cf  Connecticut  in  taking 
action,  for  the  Legislatures  of  these  two  J^tates  were  in  session  atphe  time. 
On  June  36,1866,  the  House  Committee  reported  a  resolution  for  the  ratificatioh 
of  the  Fourteenth  Amendment,  the  minority  submitting  a  report  v;ith  their 
objections.   The  resolution  was  debated  at  scne  length,  June  ^^6,  27  anf.  28, 
and  was  adopted  on  June  28,  by  a  vote  cf  207  to  112.   (70) 

The  minority  report  gave  the  following  reasons,  auong  others,  against 
the  ratification  of  the  Amendment: 

1.  Because  the  States  most  deeply  interested  were  unjustly  excluded 
from  all  participation  in  Congress  on  the  subject  of  th©  AraendT.ent. 


(69)  Senate  Journal  of  Conn.,  1365,  p.  374,  and  Annual  CyclopsBdia,  1056,  pp. 
255  -  56. 
(70)  House  Journal,  1866,  p.  221. 
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2.  Because  there  was  nothing  in  the  condition  of  any  section  of 
the  country  to  render  the  Jimendment  necessary. 

4.  Because  there  were  several  ^raendnents  in  one,  each  of  which 
should  te  given  separate  considerition  and  action,  and  not  be  acted  upon  as 
a  init. 

5.  Becou.se  the  proposed  Araendnient  is  ambiguous  or  contradictory 
in  its  provisions,  the  first  section  prohibiting  any  ^tfeto  from  aoridging 
the  privileges  of  citizens  of  the  United  States,  the  right  of  suffrage  being 
olairaed  as  one  of  those  privilogos,  and  the  second  section,  by  inference, 
allowing  the  States  to  restrict  the  right  of  su'^frage  if  vvilling  to  submit  to 
the  consequent  disabilities. 

"5.  Because  said  Anendr.ent  is  a  dan.f;erous  infringeinent  uron  the 
rights  and  independence  of  all  Sjfates,  North  as  well  as  South,  apsianing  as 
it  does,  to  control  their  legislation  in  matters  purely  local  in  their 
character,  and  impose  disabilities  on  then  for  regulating,  in  their  own  way, 
the  right  of  suffrage,-  clnorly  a  dtate  right,-  a  right  vital  to  the  theory 
of  aur  govomTTient,  and  most  sacredly  guarded  by  the  fraraers  of  the  Constitution. 

7.  Because  there  was  no  corresponding  reduction  in*-Uirett  taxes  for 
loss  of  representation, 

"13.  And  finally,  because  the  only  occasion  and  roai  design  of  the 
proposed  Amendment  is  to  accomplish  indirectly  what  the  General  Gowernraont  has 
and  should  have  no  power  to  do  directly,  namely,  to  interfere  with  the  regula- 
tion of  the  ileetivo  franchise  in  the  Gtates,  and  thereby  force  negco  suffrage 
upon  an  unwilling  people."  (71) 

The  fjfth,  six", and  thirteenth  sections  of  t!us  report  show  clearly 
what  the  minority  thought  would  be  the  effect  of  the  Anendmont.   The  sixth 


(71)  Ibid.,  pp.  176-  178. 
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reasor.  is  eKpecially  iini^ortant  since  it  shoi»^s  that  the  view,  v;hich  was  later 
hold  by  many  eminent  nenk  to  be  the  true  interpretntion  of  the  Amendment,  was 
perceived  at  this  early  date.   It  is  to  be  regrottod  thut  we  have  no  record 
of  the  debates  which  took  place,  for  we  are  unable  to  know  what  answers,  if 
any,  were  j;;iv-^n  to  the  above  objections.   In  all  probability,  however,  the 
plea  for  its  ratification  was  made  on  the  ground  t'lat  bhe  "rebelc  and  traitors* 
should  be  punished,  that  one  "rebel"  in  the  South  should  net  have  as  much 
power  as  two  or  three  loyal  men  in  the  North,  that  the  "rebel  debt"  should  not 
bo  paid,  and  that  the  loyal  iebt  should  be  secured. 

The  i^enate  Committee  reported  the  House  resolution  favorabljr  on 
July  2,  a  minority  report  identical  wth  that  made  in  the  House  beinr;  cubmit-Eed. 
The  rosojtution  was  debated  July  5  and  6,  passinc^  the  Cenate  on4the  latter  date 
by  a  vote  of  9  to  3.  (72) 

The  third  State,  strange  to  aay,  vrhich  considered  the  xlmendroent,  was 
Tonncssoft.   The  Legislature  of  that  Gtato  was  not  in  session  at  the  time,  but 
a  special  session  was  called  for  the  purpose  of  ratifying  the  xlmendment.   The 
Legislature  met  in  accordance  v;ith  the  summons  of  Governor  BroiTOlov/,  sometimes 
called  Parson  Brownlow,  July  4. 

In  the  Senate  it  vm^   proposed  to  submit  the  question  of  ratification 
or  ^ejection  of  the  Amendment  to  the  people,  but  this  resolution  was  defeated. 
\^t      Senator  Prazier  the*^  offered  an  Amendment  to  the  resolution  proposing  the 
(_    ratirication  of  the  Amendment.   This  Amendment  was  in  the  following  terms: 
"Provided,  that  the  foregoing  proposed  Amendment^to  the  Constitution  of  the 
United  Stateslshajl  not  be  so  construed  as  to  confer  the  right  of  suffrage  upon 
a  negro,  or  peroon  of  color,  or  to  confer  upon  subh  negro  er  person  of  color 
the  right  to  hold  office,  sit  upon  juried,  or  to  intermarry  with  while  persons; 
nor  shall  said  proposed  /unendraents  be  so  construed  as  to  prohibit  any^tnt© 


from  enacting  and  enforcing  such  laws  as  will  secure  these  ends,  not  incon- 
consistent  with  the  present  Constitutioi 
(72)  N.  H.  Senate  JJournal,  18G6,  p.  94. 


consistent  with  the  present  Constitution  of  the  United  States,  not  shall  said 
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proposed  Araoniraents  be  so  construed  as  to  abridge  the  roEorvod  rif^hts  of  the 
States  in  the  election  and  qualification  of  their  own  officers,  and  the  nanage- 
ment  of  their  domestic  concerns,  as  provided  and  secured  by  the  present  Con- 

■  (         ntitution  of  the  United  States"    This  ^^newdment  was  rejected,  and  th®  Araend- 
rnent  was  then  ratified  by  a  vote  cf  16  to  14.  (73)   There  was  very  little,  if 
any  debate,  in  the  Senate,  but  the  Si^Mt'drnglrt  proposed  by  Senator  jjrazier  ahows 
what  the  minority  thought  would  be  the  construction  put  upon  the  Amendment,   ^t 
is  of  course  evident  that  a  State,  through  its  Legislature  or  otherwise,  cannot 
limit  or  extenfi  the  construction  or  interpretation  of  a  proposed  Amendment  to 
the  Constitution  of  the  United  States,  but  its  ef f^l  to  tio  so  '."(oulci  b*  ejclear 
indication  of  what  it  feared  would  be  the  construction  of  the  proposed  Amend- 
ment.  Tha  ef-fort  of  the^  minority  to  do  this  in  this- partieulrtr  case  Is^^  of 
ic^crtance  only  ae  showing  their  views  oi- the-ATjenrteent.   It  may  not  be  aj,- 

^'C'  together  proper  to  say  that  the  majority  >by  rejecting  Senator  Fi'azior's  yfe»«a4r 

Q  ,  jmeiit,  recognii^ed  thfet  the  Amendment  would  cecure  those  things  vfhich  hrr^^^Efijid.- 
ment  proposed  to  include,  and  that  they,  therefore,  intended  to  secure  them. 
In  ordinary  Cases,  it  would  be  perfectly  proper  to  dra|L,sueh  a  conclusion,  but 

r  ,   in  this  case  the  reason  for  the  rejection  of  the  /saadnant  of  the  minority 
might  properly  have  been  that  the  Legislature  had  no  rigl'^t  to  pass  such  a 
restrictive  resolution,  on  in  other  words,  to  make  a  conditional  uatification 
of  the  Amendment.   It  is  evident,  however,  that  if  Mr.  Krazier's  interpre- 
tation or  limitecj  construction  were  to  be  placed  apon  it,  that  the  first  e'rht 
Amendments  would  not  be  made  binding  upon  the  States. 

There  was  no  quorum  in  theftHou;;y  for  sometime,  so  tbat  nothing  could 
be  done  except  to  adjourn  from  day  to  day.   After  considerable  effort,  two  of 
the''Xiti;-.('C\,(^C!/^T'  members  were  aiJrested  and  brought  into  a  Committee  room  open- 
ing into  the  Chamber  of  the  Hou:;o.   They  refused  to  vote  v;hen  their  names  were 
called,  whereupon  the  Speaker  ruled  that  there  was  no  qucrura.   His  decision, 
however,  was  overruled,  and  the  Amendment  was  declared  ratified,  July  IB,  1866, 


573)  Tenn.  Senate  aournal  (Extra  Session)  18G6,  pp.  18  and  24, 
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by  a  vooo  cf  4!^  to  11,  the   two  memberH  unier  aoreBt  in  the   adjoining  coTJimittee 
room  not  voting.  (74) 

Now  Jersey  followed  the  exaniplo  set  by  Eennossoe  in  calling  an 
extra  eession  of  tlie  Legislature.   In  the  latter  case  it  wacj  called  osten- 
sibly to  elect  a  United  States  Genatoe,  but  really  t6  pass  ujon  the  Amendment, 
Governor  Ward  urged  its  ratification  "as  the  most  lenient  amnesty  ef8r  offered 
to  treason,  while  every  provision  is;  aisely  adapted  to  the  welfare  of  the 
whole  country."   This  message  was  sent  to  the  Legislature  neptember  10,  1856, 
and  the  Amendment  waaratified  fche  following  day  in  the  House  by  vote  ot  3d  to  29; 
in  the  Senate  it  received  11  voteS^  the  10  Democrats  not  voting.  (75) 

The  Democrats  of  New  jersey  were  successful  in  the  election  of  lcG7, 
securing  a  large  isimDrity  in  the  House.   The  Legislature  elected  at  this  time 
met  on  January  14,  1868,  and  eight  days  later  the  Judiciary  eommittee  of  the 
Senate  was  instructed  to  report  a  joint  resolution  withdrawing  the  assent  cf  ITbw 
Jersey  to  the  Fourteenth  Amendment.   On  January  28,  the  Committee  on  Federal 
Relations  (compckBed  of  the  Judiciaiiy  Committeeigof  both  houses)  reportedtj  a 
joint  resolution  rescinding  the  resolution  apprc  ed  September  11,  1366,  relative 
to  the  Ar.ondniert,  and  withdrawing  the  assent  of  New  Jersey  thereto,  (76)   The 
rosolution  declared  that  a  State  had  the  right  to  withdraw  its  assent  to  an 
Amendment  untiljtliit  had  been  ratified  by  throe-fourths  of  thn  States.   The 
origin  and  object  of  the  ^imendment  were  declared  to  be  unjayt,  and  that  the 
necessary  result  of  its  adoption  would  be  "the  disturbance  of  the  harmony,  if 
not  the  destruction  of  onr  system  of  self-goverment."   It  v/as  also  declared 
that  eleven ^tatea  had  been  excluded  from  Congress  in  order  to  secure  two- 
thirds  of  both  Houses  for  it,  and. finding  that  two-thirds  of  the  remaining 
States  would  not  be  obtained,  the  design  -.vas  deliberately  formed  and  carried 
out  of  ejecting  one  of  the  Senators  of  New  Jersey,  Senator  Stockton.   The 


(78)  Tenn,  House  Bournal  (<^tra  J^ession)  1866,  p,  ?5, 
(76)  Annual  Cycjoj^pdia,  1866,  pp,  5?;9  -  40. 
(76)  K.^.  Senate  Hournal,  1863,  pp.  31  and  40, 
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resolution  further  declared  that  no  pretext  or  juGtif ication  eouli  bs  given  for 
his  Qjection,  and  that  it  and  ths  Araendraent  had  the  came  object  in  view,  namely, 
"to  place  new  and  unheard  of  pov^ers  in  the  hands  of  a  faction.   The  in-Tiense 
alterations  to  be  made  in  the  f undiimental  law  by  the  proposed  Amendment  Con- 
tinuod  the  resolution,  were  concealed  by  the  gilded  propositions  of  justice 
which  were  drawn  from  the  Constitutions  of  the  Gtates.   The  third  section  was 
denounced  on  account  of  its  ex  post  facto  character  as  well  as  for  the  reason 
that  it  conferrefl  upon  the  legislative  branch  of  the  govflmnent  the  pardoning 
power  -  a  power  whiCh  properly  belonged  to  the  executive. 

The  resolution  further  declared  that  it  imposed  new  prohibitions  upon 
the  power  of  the  States  to  pass  laws  or  to  execute  ::uch  parts  of  the  common  law 
as  the  national  judiciary  might  hold  inconsistent  with  the  vague  provisions  of 
the  Amendment.   The  provisions  were  irade  vague,  it  was  asserted,  for  the  pur- 
pose of  facilitating  encroachments  upon  the  liberties  of  the  people.   The 
federal  judiciary,  furthof^'laoro,  wos  to  be  so  enlarged  as  to  b*inr,  within  its     j 
jurisdiction  every  state  Jaw  and  every  principle  of  common  law  relatin.T  to  liff, 
liberty  and  property.   The  whole  Amendment  vms  ^couched  in  ambiguous,  vague, 
and  obscure  language,  the  uniform  resort  of  those  who  seok  to  encreach  upon 
public  liberty."   It  was  also  stated  in  the  resolution  that  this  Legislature 
had  the  support  of  the  largest  ri^ffirity  ever  given  expression  to  by  the  public 
will.  (77).  '^ 

The  resolution  passed  the  Cenate  Fabruary  19,  ISGft,  by  a  vote  of  11  to 
3,  (78)  and  the  House  concunred  the  next  day  by  a  vote  ofv44  to  11.  (70)   The 
Governor  returned  the  resolution,  February  PA,   without  his  approval,  stating 
that  he  did  not  believe  that  a  State  could  withdraw  its  asnont  to  a  proposed 
Amendnent,  and  besides,  that  the  people  had  approved  the  Amendment  in  the  eloclion 
after  its  adoption  and  that  it  had  not  bean  mentioned  in  the  campaign  preceding 
the  ilection  of  the  present  hegislaturo.  (SOi   The  resolution  passed  the  Senate 
r77T  N.  J.  Legislative  DocumenUi,jl968,  pp.  951  -  VT, 


(7s)  i:.  J.  Senate  Journal,  l86S,'p.  108, 

(79,  IJ.  J,  Minutes  of  the  Assembly,  1868,  p.  309 

(80j  li.  J.  Senate  journal,  1868,  pp.  249  -  53. 
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a  second  tiae,  I.'.arch  5,  by  voto  of  ll'c  9,  (Sl)  while  the  House  pessed  it 
by  a  vote  of  45  to  13.  (S2)   In  the  House,  Mb,  At'-tatsr  presjente  '  a  protest 
for  himself  and  others  against  the  passa/^o  of  the  resolution,  but  this  pro- 
test was  not  allowed  to  be  printed  in  the  Minutes  of  the  Assembly. 

The  General  Assembly  of  Oregon  assembled  September  10,  1566,  the 
saine  dayrf' on  vfhich  the  special  session  of  the  New  Jersey  Legislature  net.   The 
resolution  ratifying  tho  Fourteenth  Aniendrrent  was  adopted  by  the  Senate  four 
days  later  by  a  vote  cf  13  to  9,  after  having  reject^  sw=hyyio»d»«nt  to  submit 
the  question  of  ratification  or  rejection  to  the  people.  (83) 

On  the  17  the  Senate  resolution  was  reported  to  the  House  vihere  it 

had  a  somewhat  checked  history.   It  was  reported  back  from  the  Judiciary 
A 

Committee  on  the  19th,  and  was  agreed  to  the  sane  dayg  apparently  without  de- 
bate, by  a  vote  of  25  to  21, '  A  protest  was  filed  by  the  minority  against  the 
passage  of  the  resolution  on  the  ground  that  it  was  only  considered  one  day 
by  the  Committee;  that  the  minority  of  the  Committee  had  not  been  ednsultod; 
that  some  of  those  holding  saats  were  not  entitled  to  thera;  end  that  such  an 
important  matter  an  the  Amendment  should  receive  some  consideration  and  de- 
liberation. (04)   In  fact  some  of  those  holding  seats  were  afterwards  unseated 
thus  demonstrating  the  correctness  of  tho  declaration  of  the  minority,   Then^ 
on  October  6,  a  resolution,  declaring  the  passa';',e  of  the  resolution  cf  September 
19  illegal,  was  adopted  by  a  vote  of  24  to  18.   This  was  done  on  the  ground  that 
the  passage  fif  that  resolution  was  obtained  by  the  votes  of  those  not  entitled 
%o   seats.  (86)   The  resolution  of  October  6  was  reconsidered  on  October  10,  add 
was  lost  by  a  vote  of  24  to  23,  tliHg  rafhsing  to-  dgcrlarg-igvalid  tl^^  no  solution 
o  £_S«f>t«aib©n. : J^.  ( 8S  ) 

A  resolution  rescinding  the  ratificuticn  of  the  Amendment  was  intro- 
duced earljf  in  the  session  of  1368,   It  was  stated  in  tho  resolution  that  the 


(81)  Ibid.,  356, 

(02)  N.J.  Minutes  of  the  Assembly,  18G8,  p.  743. 

(83)  Gregcn  Sanate  Journal,  1868, pp.  34  -  36. 

(84)  Oregon  House  Journal,  1366,  pp. ^4  -  77. 

(85)  Ibid.,  pp.  192  -  93,  ' 

(86)  Ibid.,  p.  228. 
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ratification  by  Oregon  had  been  obtained  by  fraud,  and  that  the  AT-endmont 

was  not  properly  a  part  of  the  Constitution,  since  the  Southern  States  had 

ratified  it  under  gpvemrnenticreated  by  a  military  despotism.  (8lB)  The 

Coiriinittee  on  Federal  Relations,  in  reporting  the  resolution  Septe'^bor  ^3, 

1838,  declarecithat  the  ratification  of  the  /imendnent  by  the  Inst  Legislature 

i 
was  one  of  the  reasons  of  the  overthrow  of  t?ie  Radicals  at  the  roc«?nt 

ejection.   The  report  alao  stated  thfet  the  pe>  pie  expected  thorn  to  rescind 

the  action  of  the  last  Legi.-ilature.   The  resolution  wa3;'%opted  October  5, 

*y  vote  of  13  to  9.  (30)   The  House  concurred  October  IE,  by  vote  of  26  to 

13.  (89) 

Venaontiwas  the  sixth  and  last  ^t ate  to  ratify  the  Anendroent  during 
the  year  136G.   The  Legislature  assembled  October  11,  1866,  and  the  reso- 
lution ^atifyinr  the  Aniendraent  was  adopted  imanimously  by  the  Senate  October 
23,  the  vote  being  28  to  0.  (90)   The  resolution  was  agreed  to  by  the  House 
Octobor  30,  by  a  vote  of  196  to  11,  (91^  There  seeniBto  have  been  no  minority 
report  nor  any  debate  -'hatever. 

New  York  was  the  first  to  ratify  in  1867,  the  Lef,iKlature  of  that 
State  meeting  January  1,   On  tlie  first  day  of  the  session  resolutions  were 
introduced  in  both  Houses  for  the  ratification  of  the  Amendment.    Little 
time  was  Isst  in  the  Senate,  for  the  resolution  was  referred  to  a  special 
Coiiinittee  the  next  d^y,  -/nd  was  adopted  tho  day  followinr;  by  vote  of  23  to 
3,  (92)   The  members  of  the  Senate  had  been  elected  in  Iiovenb»rl865,  but  they 
doubtless  considered  the  success  of  the  Rep  blican  party  at  the  polls  in  1866 
as  iin  expression  6f  the  will  of  the  people  that  the  Amendment  should  bo 
ratified  since  it  had  been  made  the  issue  inlthat  election.   The  Senate  reso- 
lution was  received  by  the  House  January  9,  and  was  adopted  the  next  day  by  a 


.87)  Oragon  Senate  Journal,  1363,  p. 32, 
,83 J  Ibid,,  pp.  66  and  131; 

J  Oregon  House  Sournal,  1863,  p.  273. 
|90)  Vt,  Senate  Journal,  1366,  p.  75. 
9l)  Vt.  Kojsc  aournal,  13:6,  p.  140, 
[92)  lU  Y.  Senate  Journal,  18G7,  P,  34. 
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vote  of  71  to  :?6.  (??)   The  raanbars  of  the  House  had  been  elftctsd  the 
November  precdiii^:,  and  vrere,  tlierefore,  acting  in  accordance  vrith  the  expressed 
desire  of  the  people.   Bernard  Cretan,  nicknamed  "Torn  Thumb"  on  account  of  hi:; 
size,  was  the  only  Democrat  in  the  House  '.viio  voted  for  the  Amend^.ent.  (94)   In 
fact  he  seems  to  have  been  the  only  one  in  any  of  the  Legislatures  who  did  this. 

Ohio  was  "r^^^r^   as  prompt  as  Now  York  in  ratifying  the  AmendTOnt,  her 
ratification  being'cno  dajf  later.   Governor  Cox,  (95)  in  his  message  to  the 
General  Assembly,  January  2,  1067,  recommended  the  ratification  of  the  Amendment, 
declaring  that  it  was  necessary  to  correct  the  evi€\lj  remaining  in  the  Southern 
States.   The  first  section,  he  maintained,  was  a  grant  of  power  to  the  National 
Govornment  to  protect  the  citizens  of  the  United  States  in  their  legal  privi- 
leges in  case  any  £tate  should  attempt  to  oppress  any  individual  or  class  or  to 
deny  equalt|protection  to  any  one.   The  necessity  for  this  aoction,  he  asserted, 
ha  I  been  manifested  Ion.?  before  the  war  sine  >»•  freedom  of  speech  and  of 
discussions  wasiiot  tolerated  there  prior  to  theWar.   The  power  conferred  by 
the  section  would  remain  in  abeyance  sotalong  as  the  States  acted  in  good  faith 
and  gave  equal  protection.    A  resolution  for  the  ratification  of  the  Amendraebt 
was  introduced  in  and  adopted  by  the  Senate  the  next  day,  the  vote  being  21  to 
12,  (96)   The  House  agreed  to  this  resolution  the  next  day,  January  4,  by  a  vote 
of  54  to  25.  (97)   The  resolution  was  not  signed,  however,  until  January  11, 
thj:s  preventing  Ohio  from  taking  procedence  over  New  York.  A  resolution  vfas  aiso 
introduced  in  the  Senate  January  3d,  to  the  erfect  that  no  Southern  State  should 
be  admitted  into  the  Union  until  a  sufficient  number  of  States  had  ratified 
the  Anendiiient  to  secure  its  irACorporntion  into  the  Constitution  of  the  United 
States,  but  this  failed  to  pass,  (p'3) 

Ohio  has  t;ie  distinctionof  being  the  first  State  to  withdraw  its  assant 
to  an  Anen'dment  to  the  Constitution  of  the  United  States.   The  Democrats  were 


(93)  14. Y.  House  Journal,  1867,  p.  77. 

(94)  n.Y.  Ilorald,  Jan.  11.  1867. 

(95)  Executive  Doc^.  (Ohio)  1366,  Pt.  I,  p.  231, 

(96)  Ohio  Senate  Journal,  1S67,  pp.  7-9. 

."^X       I     "°""e  "  "p.      12. 

(980        "     'Btcitf  "  "      pp.   9   and  /146. 
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30. 
Guccessful  in  the  elisction  of  1367,  and  when  the  Lei^islature  adaerablod,  January 
6,  1368,  liesolutions  were  introduced  in  both  Houses  for  the  withdrawal  of  Ohio's 
as.ient  to  the  Araendra.-:nt  and  for  rescindinc  tho  resolution  adopts^  Januy^ry  11, 
1BG7. 

Tiie  rescinding  resolution  declared,  aaon{;  other  things,  that  the  Amedd- 
nent  was  ex  post  facto  in  il^s  nature  and  operation,  and  that  it  conferred  upon 
Congress  the  power  "to  legislate  on  subjects  foreign  to  the  original  objects  of 
the  Federal  Corapact."    It  was  also  stated  iee-^  one  of  the  objects  of  the  Araend- 


jquaiity  in  the  ijtates,  and  t 

Am''^  t».,4A-%,  X^/^^  tX"  '^ 


raent  to  enforce  negro  suffrage  and  Joegro  equality  in  the  States,  and^the  ratifi- 
cation of  it  by  the  previous  Legislature  WBtB- detfiiftssdrrW^fee  a  nisreprescntaticn 
of  the  pcblic  sentiment  of  Chic  and  contrary  to  the  best  interests  of  the  white 
race.   The  resolution  passed  the  Mouse,  January  11,  1368,  by  a  vdyt©  of  52  to 
37.  (9D) 

The  resolution  was  amended  in  th©  Senate  so  as  toiieclare  that  no 
Ainendraent  to  the  Constitut 'on  was  valid  until  th.rec-fourths  of  nil  the  States 
had  dulj  Eotified  it,  and  that  until  it  was  sc  ratified,  any  M.ste  had  the 
richt  to  withdraw  its  assor  *..   The  President  was  jjjTtlH^  requested  to  forward  to 
the  Governor  of  Chio  all  papers  on  file  in  '.he  Executive  Department  certifying 
the  ratification  of  the  Amendment  by  the  General  AsS'^mbly  of  Chio,  and  copies  6t 
the  rosciniing  resolution  were  to  be  sent  to  President,  to  each  of  the  Senators 
and  Representatives  of  Chio  in  Congres  and  to  the  Governors  of  the  several ^tateci 
The  resolution  as  anendod  was  adopted  by  the  Senate,  January  IZ,   by  vote  of  19 
to  17#  (lOO)   The  House  agreed  to  the  Amendment  by  a  vote  of  f6  to  46,  (lOl) 
and  the  resolution  was  signed  Januayy  15. 

The  stateTnont  made  in  the  resolution  that  the  A.aendnont  had  been  rati- 
fied against  the  wishes  of  the  people  can  hardly  be  sustained,  for  the  Legis- 
lature which  ratified  it  was  elected  inV^he  fall  of  ISGC  after  a  full  discnpipion 
of  the  Aiaendn  nt.   Governor  Hayes,  in  his  inaugural  address,  1363,  said  that 
the  Aneninent  had  been  approved  by  tho  poopl©  and  that  there  was  no  evidence  to 


(C55  Ohio  House  Journal,  13C3,pp.  ir  and  32. 

(100)  "   Scnato   "       «   «    7T  -•-  -^« 

(101)  "  House    "       "  •   44  _  go'  * 
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3ho'.v  that,  they  desired  the  assent  of  Ohio  ^/^4^   to  bo  withdravm.  (102)   It 
was  also  stated  that  the  /vnoniraant  had  not  ('^etKboen) a  side  issue  in  the 
canpuign  oi"  1357.  (103) 

Governor  Oglosby,  of  Illinois,  in  his  raeiisage  to  the  General 
Assembly,  January  7,  l!3G7,  said  that  the  people  h^id  iudorood  the  A;nendrr!ent 
raost  emphatically  *after  a  fijll  and  deliberate  discussion."   The  Araendnient 
could  have  bean  nade  with  -propriety  before  the  war,  he  asserted,  but  that  the 
neceaaity  foi:  it  might  have  ^rown  out  of  the  war.   Ha  thou;;ht  all  persons 
born  or  naturalized  in!f;he  United  States  were  citizens,  and  were,  therefore, 
ontitled  to  all  ^he  political  and  civil  rigl^ts  which  citizenship  conferred. 
(104)   Four  days  after  the  recoiption  of  this  noscia^o,  the  Cenate,  after  a 
short  debate,  passed  a  resolution  ratifyinr]  the  Arneninent  by  a  vote  of  17  to 
8.  (I05j   The  House  refused,  by  a  vote  of  57  to  24  to  r-for  the  resolution 
to  tao  Committee  on  Federal  Relations.   It  thote  aj^reed  to  the  rosolutioa  by 
a  vote  ot  50  to  -5,  January  15.  (l06) 

'Jest  Virginia  was  the  fourth  "^tata  to  ratify  the  Amendnont  in  January 
1B67,  giving  her  assent  to  it  the  16th,   The  vote  in  thel^  House  was  -13  to  11, 
in  the  Senate  15  to  3.  (l07) 

Kanaas  disposed  of  the  Arnendrnent  without  delay.   The  Legislature 
taet  January  3,  13G7,  and  on  the  following  day  the  House  adopted  a  resolution 
ratifying  the  Amendment  by  a  vote  ot  76  to  7.  (lOS)  Ta'o  da-ys  later  the  Senate 
Concurred,  the  vote  being  ?Z   to  0.   Governor  Crawford,  in  his  message  of  the 
0th,  stated  that  the  Amendv.ent  had  teen  the  platform  :;ub-nitted  to  the  people 
in  the  cmr/ass  of  1336,  from  Llaino  to  California.  (l09) 


5IZx^  h^^^j  qJ^)  /^7^  (P//[|  p-i^y 


(10")  Cincinnati  CoramsrCial,  Jan.    15,    1363. 

(104)   111.    Senate  Journal,    18o7,   p.    40. 

Bios)  Ibid.,  p.  76. 

(IDG)  ill.  House  Journal,  IHGT,  p.  1'4.       ?> 

(107)  Documentary  History  of  tho  Constitution>tp,  693,  and  Annual  Cyclopedia, 

1C:37,  p.  765.   A 

(108)  Kansas  House  Journal,  18o7,  p.  79. 
(103)    "     Senate   "       "    pp.  40^  7,3^ 
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On  January  11,  13G7,  tho  Committos  on  Federal  Relatione  reported 
back  to  1/iie  House  of  the  Ilaine  Legislature  ths  resolution  proposing  the 
ratification  of  the  Anencbnont. 

The  roaolutionnas  given  the  three  readings  on  the  same  day,  bein^ 
adopted  by  a  vote  of  126  to  12.  (llO)   The  most  proninsnt  member  of  the  House 
who  voted  for  the  resolution  vras  tlie  Hon.  Wm.  P.  F^ye,  at  present  a  United 
3tates  Genutor  fron  I'aine.   The  vote  in  the  Sena'.o  four  days  Inter  was  unani- 
mously in  favor  of  the  resolution,  (ill)    The  Republican  State  Convention 
(112)  at  Bangor,  June  22,  13G6,  had  emphatically /^nflorsed  the  Araendrient. 

There  vfas  about  as  little  opposition  to  the  Amendment  in  Nevada  as 
there  was  in  Maine,  for  the  House  ratified  January  10,  1357,  by  a  vote  of  ?4 

^ 

to  4   (113),    and  the   Senate^ January  21,   by   10  to  3.    (114)        The  rnembers   of  both 
Houses  had  been  elected  in  Novernber  1B36. 


^llOj  ilaine  Houno  Journal,    1337,   p.   78. 

Ill)  Annual  Cyclopedia,    1837,   p.    471. 

,112)  Ibid.,    1866,   p.    467. 

,113 J  Nev.   House  Journal,    13C7,   p.    2=. 

'll4)  Nev.    Senate  Jtournal,    1387,    p.    47. 
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Governor  Fletcher,  of  Missouri,  in  his  message  to  the  Legislature, 
Jtmuary  4,  1867,  said  that  the  first  section  of  the  Amedment  prevented  any 
State  "from  depriving  agy  citizen  of  the  United  States  of  any  of  t?io  rights 
conferred  on  him  by  he  laws  of  Congress",  and  secured  to "all  persons  equality 
in  protection  ijt-life,  liberty,  and  property,  under  the  laws  of  the  StatSo" 
(113)    This  is  a  specific  declaration  that  no  jitate  could  deprive  any 
citizen  of  any  right  conferred  upon  him  by  Congress,  and  it  may  bo  inferred 
that  the  Legislature  gajpe  an  implied  sanction  to  it  liy  ratifying  the  Amendment, 

On  IJie  day  follov/ing  the  reception  of  the  Governor's  message  the 
Committee  reported  back  the  resolution  ratifying  the  Amendment,   There  was 
little,  if  any,  debate  on  it,  and  the  resolution  was  adopted  the  same  day, 
the  vote  being  26  to  6,  (114)   On  January  8,  the  House  agreed  to  the  Senate 
resolution  by  a  vote  of  85  to  34,  (115) 

Governor  Morton,  in  his  message  to  the  General  Assembly  of  (' 
Indiana,  January  11,  suggested  that  schools  be  provided  for  hegroea,' advised 
thatseparate  schoold  be  established  on  account  of  the  disfjsatisf action  which 
Ti-ould  be  engendered  if  they  were  required  to  be  admitted  to  the  schools  for 
the  whites,  (116)   Immediately  after  the  delivery  of  the  message  a  resolution 
was  introduced  in  the  Senate  for  the  ratification  of  the  Amendment.   Thi«£2- 
resolution  was  favorably  reported  fS^-the  Committee  on  Federal  Relations  on 
January  16,   The  minority  of  the  Committee  filed  a  report  stating  that  they 
did  not  believ^that  the  public  mind  was  at  present  in  a  condition  for  chang- 
ing the  organic  law,  and  recomir.endaig  that  the  question  be  submitted  t  o  the 
people  at  another  time  and  under  acre  auspicious  circumstances.    The  resolut- 
ion was  adopted,  however,  on  jbtsass^  the  same  day,  the  veto  being  29  to  18,  (ll7 ) 

No  speech  was  made  in  the  Senate  in  favor  of  the  resolution  and  -ai^?^ 
tvfo  against  it,  the  prsTTious  question  having  been  calleciLlr.  Haima  spoke  for 
one  hour  -xc/l   a  half  in  opposijioa  to  it,  declaring  thsi;  the  Amendment  would 


,113)  Mo.  Senate  Journal,  18G7,  o.  14. 

^114)  Ibid.,   p.   30, 

^115 J  iicPhoraon,  Roconstructlon,   p.   194, 

,115)  Ind.  Docu-'iioatary  Jouraal,    18-37,  $,   p.    21, 

.117)  Ind.   Senate  aournal,   1057,   pp.  %1  -  79 
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oliango  the  whole  prganio  structure  of  the  Governraont  and  Uiat  it  p'jt 
"the  ax  to  the  roots  of  the  trs©  O^he  BonstitutJ.oii}  itself,"  (118) 

Tlie  House  Ooiomittoo,  in  reporting  the  resolution,  stated  tlaat  the 
peoplo  had  oniph£itioally  declared  for  the  adoption  of  the  Amendmait  after  it 
had  boon  fully  discussed.   The  minority  report  399«  that  the  purposes  of 
the  Anendmont  wera  partisan  in-t5is^a-~it  was  intondod  to  perpotiiate  no^'rer  in 
the  hands  of  a  minority  of  the  people.   The  report  further  assorted  thftt 
the  firstli^section  placed  all  citizens  on  a  oolitical  level  and  conferred, 
thorofore,  upon  the  negroes  the  saiae  political  and  civil  rightsjjsn joyed  by 
white  persons,  .including  th^_right_of  suffrag,^^   It  was  also  stated  that  the 
people  had  been  most  thorou:^hly  deceived  by  the  Republican  orators,  ioni  that, 
if  the  Amendment  was  submittedjto  the  peoplo  it  would  be  defeated  by  «<£ 
100000  majority.  (119) 

Iflr.  Ross,  disoussin^-ie  Amendment  in  the  House^declarad  that  it 
v,'oald  have  the  effort  of  strieking  out  the  word  "white"  from  the  State  Con- 
stitution and  of  repealing  all  State  laws  making  distinctions  on  accoo^jt  of 
race  and  color.   He  also  contended  that  it  would  make  the  negro  eligible 
-^f  seats  in  the  LegislatwJfTwould  open  the  jury  box  to  film,  and  would  per- 
mit him  to  send  his  children  to  the  common  schools  with  the  while  children,  (120 ) 
Another  spoaI:er  declared  nieg;t::'^^bsy  that  the  Amendment  was  not  sinceroly  drafted 
a:id  was  intended  to  dostroj''  the  pov/er  of  the  States  to  determine  the  status  of 
Bitizenship,  and  that  its  "ratification  would  be  a  dangerous,  if  not  a  crowning 


(118)  The  entira  sentence  was  as  follows:  "it  (the  Amendment)  proposes  to  change 
the  whole  organic  nature  of  our  government.   It  does  not  purpose  merely  to  lop 
off  from  tho  limb  of  the  old  oak  ajSkcrookod  and  leafless  limb  that  is  thought 
usc^less,  or  to  engraft  upon  some  branch  of  its  noble  arms  additional  luxuriaboo 
and  beautj',  but  it  lays  the  ax  to  the  roots  of  theiitree  itsalf,"  Ind,  Brevier 
Ls^lalative  Reports,  13C7,  ^-pt   44  -  4G.  ^ 

$119)  Ind,  House  Journal,  1867,  pp.  101  -  105. 
(l20)  Ind,  Brevier  Legislative  Reports,  1807,  t.,  80. 
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ste-D  towards  that  consideration  against  which  the  jCounty  hao  been  v/arned  by 

<\ 

the  fathers,"   He  also  denounced  it  as  a  sectional,  partisan  effort  to 
c  onfor  suffrage  on  the  negroeG.  (l2l)   lir.  Dunn,  spoakin-j;  in  advocacy  of 
the  Amendment,  said  that  the  interpretatioritupon  the  first  section  in  regard 
to  suffrage  by  its  opponents  was  opposed  by  the  second  section.   In  reply 
to  the  objection  that  it  but  r9pea|!ed  the  principles  of  the  Civil  Rights 
Bill,  l^r,  Dunni'  saidr  "Well,  we  propose  to  make  those  principlos  permanent 
by  writing  them  in  the  fundamental  law,"   If  the  Amendment  were  nbt  adopted 
he  added,  and  the  Civil  Ri!;:hts  Bill  should  be  hold  unconstitutional,  Ihhe 
negroes  v-'ould  be  in  a  worse  oondition  than  before  their  emancipation.  (l22) 
Mr,  Baker  followed  Mr.  Dunn  in  opposition  to  the  Amendment,  quoting  the  v.-ords 
of  Senator  Trmmbull  to  the  effect  that  he  hoped  to  see  the  day  when  the 
judges  would  declare  that  the  Civil  Rights  Bill  conferred  suffrage  on  the 
negroes.    He  then  pointed  out  the  similarity  of  that  bill  %q   the  first 
section  of  the  Amendment,  (123) 

An  advocate  of  the  measure  said  that  suffrage  was  not  a  privilege  of 
citizenship,  and  was  not,  thorofore,  conferred  by  the  first  section,  (124) 
The  following  signifcant  declaration  was  made  by  l.Ir,  Y/olfe  in  explaining 
his  vote,   "And  there  never  has  been  on  Amendment  to  it  (i-he  Constitution^ 
but  it  har.  been  to  take  povier  from  the  General  Govorniucnt  and  to  give  it  to  the 
people.   This  Amendment  is  the  reverse  of  that,  therefore  I  vote  'no',"  (125) 
The  statement  that  suffrage  was  conferred  by  the  first  soction  was  denied  by 
the  advocate^  of  the  Amen±nent,  but  no  denial  was  made  to  the  statement  that 
negroes  would  be  given  the  right  to  sit  on  juries,  to  hold  office,  aad  to 
attend  schools  on  equal  terms/  with  the  v/hitas. 

The  previous  question  was  called  and  the  resolution  agreed  to  by 
the  House  January  23,  by\  a  vote  of  56  to  36,  (126) 


'121)   Ibid.,  P.  as.  (122)  Ibid,,  r>,  89, 

,123)   Ibid,,  t>,  89,  (124)  Ibid,,  p.  90 

125)   Ibid.,  n.  90  (126)  Ind,  House  Jo'ornal,  1867,  p.  184, 
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Scarcely  any  time  was  given  -to  the  consideration  of  the  Amondmenf 
in  the  General  Assembly  of  Minnesota,  for  the  resolution  ratifying  it  was 
passed  by  the  House  the  sane  day  on  which  it  was  introduced,  the  vote  being 
40  to  15,  (187)  The  Senate,  after  refusing  to  submit  it  to  the  Conmittea, 
concurred  the  next  day,  Jahuary  16,  106'^7,by  a  vote  ot  16  to  5.  (123)  The 
Governor  had  declared  in  his  message  of  ianuafy  10  that  it  would  secure 
e:iual  civil  rights  to  all  citizens  of  the  United  States.  (129) 

In  Rhodo  Island  the  Senate  ratified  the  Amendraont  Februiirv  5,  1867, 
with  only  tv/o  opposing  votes,  the  vote  being  25  to  2,  while  the  House  ratified 
it  t\To  days  later  by  a  vote  of  30  to  9.   (130) 

Wisconsin  and  Pennsylvania  ratified  the  Amendment  on  the  same  day, 
February  13,  1857,   Governor  Pairohlld,  of  Wisconsin,  in  his  message 
January  10,  declared  that  the  people^i  were  familiar  with  the  pr^isiona  of  the 
Amondmont,  and,  "with  a  full  understanding  of  them  in  all  their  bearings",  had 
approved  them  by  an  overwhelming  majorityo   He  also  stated  that  it  had  been 
the  basis  of  the  campaign  and  that  most  of  the  merabers  of  the  Wisconsin  Legis- 
lature '.vere  there  because  th-e  people  knev7  they  deemed  the  Amendment  just  and 
necessary,  (l3l) 

The  minority  of  tke  ComirdttEee  on  Federal  relations  filed  a  report 

setting  forth  their  objections  to  the  Amendment,   In  this  report  it  was 

stated  that  the  Amendment  would  give  Congress  power  to  confer  suffrage  on 

the  negroes  and  to  legislate  for  the  citizens  of  the  several J^tatea  and  that 

tf^.      ing 
it  would  surrender  certain  rights  and  powers  n«w  belon^to  the  States,   This 

surrender,  it  was  declat'ed,  7>ras  made  byythe  first  section  in  connection  with 

the  fifth.   Under  the  original  Constitution,  the  report  continued,  the 

States  reserved  the  right  to  make  laws  Cor  the  protection  of  life,  liberty. 


(127)  iann.  House  Journal,  1357,  p.  25, 
(123)  Llim.  Senate  Journal,  1867,  p.  23, 

(129)  Llinn,   Ex,  Doc,,   1S65  «  Q>&,  ?.   S5, 

(130)  LloPherson  Recbnstruction,   p".   194, 

(131)  Wis,  House  Journal,   1867,  p.   33, 
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aad     proportjf  of  tlioso  within  their  borders,  but  that  the  first  section  of 
'he  proposed  Amendnent  would  make  the  Federal  Govorrtaent  the  arbiter  betv.eon 
citizens  of  the  same   State,    ?iIoreovor,  the  Federal  Government  would  have 
the  power  to  judge  state  laws  and  the  manner  in  which  the  state  authority 
was  exercised  over  its  citizens,  thereby  destroodng  the  harmony  between 
tho  Vtates  and  the  Federal  Government  and  'e^ttife  a  long  stride  towards  con- 
solidation.  It  was  also  dsclared  that  the  nimierous  rights,  for  example, 
the  enforcement  of  contracts,  the  regulation  of  the  intercourse  betwesn 
citizons,  the  protection  of  life,  liberty,  and  property,  etc.,  which  were 

enioyod  under  the  States,  would  be  put  under  the  control  of  the  Central 

(132) 
Government,  ^   The  Amandmont,  contended  the  niinority  in  this  report,  would 

work  a  complete  subversion  of  the  "fundamental  principles'  upon  '.vhich  the 

Union  was  founded",  since  Congress  would  have  power  to  appoint  Commissioners 

and  provide  Coiu'ts  to  determine  whether  any  ono  was  being  deprived  of  his 

rights  without  due  process  of  law, 

^  "If  this  was  not  the  object  of  tMsbsoction  of  th.  Amendments,"  it 

was  asked,  "what  other  pui-poso  or  object  was  sought  by  it?"   The  report 

(132)  The  report  is  as  follows:  "The  powers  of  the  Federal  Government,  re- 
specting the  people  of  ths  States,  are  mostly  external  and  are  seldom  felt 
by  the  individual  or  citizen  in  social  or  domestic  relations.   The  powers  of 
the  State  Governments  are  constantly  felt  in  the  regulating  our  intercourse 
with  each  other;  in  the  making  of  our  municipal  laws;  in  the  regulating  our 
estates;  in  our  to^Ti,  village,  city  and  c aunty  organizations;  in  redressing 
jaui'— wtsyB  and  enforcing  our  contracts;  in  protecting  us  in  life,  liberty,  and 
■'■  the  pursuit  of  happiness  as  members  of  socioty.   In  all  these  things  the 
power  of  the  State  is  supreme.   The  first  section  of  those  aaiondraents  aijn<_a 
blow  at  these  powars  of  the  States,   All  these  rights  which  wo  now  enjoy 
under  state  authority,  by  it  are  made  subordinate  to  federal  power. 

"The  first  section,  in  connection  with  the  fifth,  will  give  the 
Federal  Government  the  supervision  of  all  social  and  domestic  relations  of 
the  ci'izen  in  ^he_^ate  and  to  suborclinate  State  Governments  to  federal 
power."   Ibid,,  p.  96, 
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also  assoi'tod  that  the  "absolute  rights  of  personal  secur-ity,  personal 
liberty,  and  the  ri^ht  to  acquire  add  onjoy  private  property,  descended  to 
the  people  of  tho  gbvernmont  as  a,  a*prt  of  the  common  law  of  Kngland,"  and 
that  thoro  was  no  necessity  of  entT,raftliig  into  the  Constitution  "nor  shall 
any^tato  deprive  any  person  of  life,  libetty,  and  property  vdthout  due 
process  of  law"  unless  it  was  intended  to  confer  pov/er  upon  the  Federal  Govern- 
ment.   Its  evident  purpose,  it  was  declared,  was  to^construed  to  fsubordinat*.«(rK 

?  .v-.tl  ^  •<»--''^  ^^''       ' 

';>gtate  authority  to  the  Federal  Government, '  £Had-^by«7Ajfc,  the  indepondence  and 

sovareisnty  of  the  ^tato  judiciary  would  be  destroyed,  and  -yMtfr-Yfeon"  thi'S' was 

doacv  the  State  jsoala  bo  sovereign  in  nothing* 

In  reference  to  the  second  section,  the  report  said  that  it  was  an 

insidious  distinction,  since  it  allowed  the  alien  non-voters  inthe  North  to  be 

how  \ 

counted  while  the  negroes  would  not,  and  asked^y^iTisoonsin  could  insist  upon  it 

when  the  people  had  docided^o  adversely  to  negro  suffrggo  in  186^,  (133) 

There  is  no  record  that  these  statements  of  the  minority  were  denied, 
thougl^the  vote  shows  that  the  majority  either  did  not  believe  them,  or  that 
accepting  them,  deflsied  to  accomplish  the  purpose  for  which  the  minority  said 
the  Amendment  was  intended. 

The  Senate  ratified  the  Amendment  January  23,  1867,  by  a  vote  of 
22  to  10;  (134)  the  House,  February  7,  by  a  vote  of  69  to  18.  (135) 

Governor  Curtin,  of  Pennsylvania,  in  his  message  to  the  Legislature 
January  22,  1867,  referred  to  tlie  fact  that  the  people  of  Pennsylvania  had  had 
an  opportunity  to  pass  on  the  Fourteenth  Amendment  and  had  shovm  the^r  appro- 
val of  it  by  electing  a  large  majority  of  those  who  had  openly  advocated  it. 
(135)   On  the  s-ome  day^  that  the  message  was  received,  a  resolution  was  intro- 
duced in  the  Senate  for  the  ratification  of  the  Amendment,   This  resolution, 
after  considerable  debato,  was  passed  January  11th,  lSo7,  by  a  vote  of  21  to 


;i33)  Ibid.,  pp.  95  -  103. 
134 J  V/is,  Senate  Journal,  1837,  t>,  119, 
^135)   "  House      "    1967,  p.  224.' 
,136)  Penna.  Senate  Jotirnal,  1867,  p.  16, 
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11,  (137)   The  Ho- isQ  after  a  fairly  full  debate,  concurred  in  the  rsao- 
lution,  February  5,  by  a  vote  of  62  to  34.  (l38)    The  Governor  approved 
the  resolution,  February  13,  1667. 

The  debates  in  the  Pennsylvania  Legislature  were  participated  in 
by  both  parties,  and  on  this  account  are  especially  valuable,  for  tho  ex- 
protJaions  of  opinion  which  are  revealed  by  them  show  what  the  majority,  as 
well  as  the  minority,  ttiou^i^ht  of  tho  Amendment,'  'Wh#ji«-the-9e-t3pinions-or 
viijw* -ar«  i4enti-oal^  -©p-whete  th©-  assartioi^     not^  denied  by  the  others, 
they.  shonM-"be  gi^efi'BMCJr-iJf^Sh-tr-..   The  debates  are  gtvan  in  full,  Pennsyl- 
vaiiia  being  the  only  State  which ^^.9  a  :fiafci  account  of  the  debates  at  that 
time.   It  was  the  only3«tate,  too,  which  ^ave  any  considerable  time  to  the 
discussion  of  the  Amendment, 

Mr,  Connell,  speaking  in  favor  of  the  Amendment,  January  4,  1857, 

quoted  the  law  of  Alabama  for  the  year  1866  making  it  a  crime,  punishable 

or 
by  a  fine  of  not  less  than  $50,00y^moro  than  §500,00,  for  any  conductor,  station 

agent,  officer,  or  employee  of  any  railroad  to  allow  any  freodnan,  negro  or 

mulatto,  except  nurses  with  their  mistresses,  to  ride  in  first  class  passenger 

cars,     x-fter  citing  this  statute,  Llr,  Connell  declared  that  the  adoption 

of  the  Amendment  was  a  political  necessity  on  account  of  the  state  of  things 

in  the  South,  (139 )   An  opponent  of  the  xlmendmont  assorted  that  the  people 

had  been  deceived  as  to  the  purpse  of  it,  being  told  that  it  made  voters  the 

basis  of  representation,  (140 ) 

(ISV)  Ibid';,  p,  1S5,  It  may  be  remarked  that  the  onj^  two  instances  re'corde'd" 
of  petitions  laid  before  the  Senate  of  Pennsylvania  in  opposition  to  the  Amend- 
ment, were  made  by  mombors  of  the  anti-slavery  society  and  by  Mrs.  E.  C&iy 
Stanton,  Lucy  Stone,  and  others  of  the  Equal  Rights  Association,  The  former's 
opposition  no  .doubt' was  due  to  the  fact  that  the  second  section  recognized  the 
right  of  the^tates  to  regulate  suffrage  -  thus  being  able  to  exclu^  the  , 
begro;  the  opposition  of  the  latter  v/BS  due  to  fact  that  suffrage  was  no^   e^ 

ranted  to  women, 

133)  Pa.  House  Journal,  i867,  p,  278, 

.139;  In  roforonco  to  this  statute  he  said:  "Hot  much  Shakespet\re  in  that.  That 
section  gives  one  a  glimpse  of  the  poetry,  refinement,  and  humanity  of  Mississi- 
ppi (Alabama)  life.'   Pa,  Legislative  Record,  1837,  vol.  II  (Appendix)  p.  3, 
(140)  Ibid.,'  p.  5, 
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Mr.  WallaiJ^CQ,  also  an  opnonont  of  the  Amendment,  said  that  the 
first  and  fifth  sections  taken  together  declared  who  were  citizens  and  con- 
ferred upon  Congress  the  power  to  protect  that  citizenship.  He  defined 
privilege  as  "everything  tliat  is  desirable"  and  immiiriity  as  "a  privileged 
freedon  froEi  anjrthigp,  painful" ,  and  asserted  that,  under  the  power  conferred 
upon  Congress  by  tins  second  clause  of  section  one,  the  dearest  rights  could  be 
bestowed  upon  b'egroes.   He  also  maintained  tliat  Congress  would  be  author- 
ized to  enact  laws  concerning  the  regulation  and  control  of  liberty  and 
property  and  to  provide  for  the  equal  protec'ion  of  the  laws,  "if  this  be 
the  power  granted,"  he  added,  "whiwi  further  need  have  we  of  the  ^Itate  Govern- 
ment?"   He  cbntanded  that,  even  if  concurrent  jurisdiction  were  granted  to 
the^Statos  and  to  the  Federal  Govornnient,  the  latter  7/ould  be  superior,  since 
it  would  have  the  right  to  review  the  state  jurisdiction,  (141) 

k%   advocate  of  the  Amendment  said  that  the  first  section  ^areuiteed 
"State  rights  to  every  human  being",  evidently  having  referonco  to  the  rights 
which  were  in  the  Bill  of  Rights  in  the  several  States.   He  also  said  that 
this  section  gave  sanction  or  autliority  to  the  Civil  j^vigiits  Bill,  though  he 
thought  that  bill  co  istitutional  without  this  section.  (142  );^ 

llr,   Davis,  an  opponent  of  the  Anendnient ,  declared  tliat  the  people 
had  not  decided  for  it  in  the  l^ast  aacfcfctoxgH^JcaxkacifacgiritxsbigJciigAx&ggxtt 
election,  since  the  issue  presented  to  thorn  had  been  negro  suffrage  in  some 
instances,  while  in  others  it  had  been  the  validity  of  the  U«  S'^  bondSo   He 
said  that  good  Republicans  had  aditdtted  and  claimed  that  their  success  was 
due  almost  entirely  to  the  innense  amount  of  ur'Si-^securities  held  by  the 
people,  "and  to  the  adroit  manner  in  wMch  that  trump  card  v/as  played."   He 
also  stated  it  as  liis  belief  that  thotisands  of  ignorant  men  were  induced  to  v  te 
hho  Republican  ticket  by  being  told  and  made  to  believe  that  the  success  of 
the  Democrat  party  would  render  the  .dovernnent  bonds  worthless,  but  that  this 

(141)  Ibid.,  T).  13. 

(142)  Ibid.,  p.  16, 
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beliaf  was  not  entertained  for  a  momont  by  the  shrewd  raen  who  played  the 
trick.   The  mass  of  the  people,  he  asaertod,  aJ,so  believed  that  the  Araond- 
ment  was  to  base  representation  on  voters  -  tliis  view  having  been  presented 
by  the  speakers  in  favor  of  the  Anendnont.   But  the  issue  was  in  his  opinion, 
whether  the  ideas  of  Jefferson  or  those  of  Jolin  Adams  were  to  prevail;  whether 
we  wore  to  continao  to  have  a  Fede^pal  Union  of  States  or  to  have  a  grand 
central,  consolidated  Governemnt^which  the  donestic  laws  of  the  States  would 
be  decided  by  Conferess.   "Ihe  issue  is,  whether  the  Constitution  of  the 
United  States  or  the  will  of  Congress  shall  be  the^upreiiie  law  of  the  land." 

(143) 

Another  Senator  declared  that  the  Amendment  struck  at  the  very 
foundation  stone  of  our  Republican  fom  of  Sovernment,   The  first  section 
was  to  meet  the  doctrine  enunciated  in  the  Drod  Scott  Decision  and  to 
validate  the  Civil  Ripits  Bill,   Under  this  aection,  he  continued.  Congress 
might  declare  suffrage  to  be  a  privileg^e,  si^co  it-was -ea«'0«ptible  of  that 
djQterpretationv   He  cited  the  case  of  Corfield  vs.  Coxy  ell /il»  Wash.  Cir» 
Coui't  Repts,,  p.  385^)  to  shovf  th^t  the  Court  had  considered  the  francMse  a 
privilege.   The  fourth  section  was  inserted,  he  declared  to  secure  votes. 
Of  the  fijRbh  section  he  said,  "If  we  are  to  judge  the  future  by  the  past,  I 
shall  never  vote  to  give  Congres  any  such  power.   All  the  dangers  tliat 
threaten  republican  institutions  are  centered  in  the  Congress  of  the  United 

Stateso I  will  never  vote  to  enlarge  their  powers.  If  I  did,  l/i  ould 

do  it  under  the  conviction  that  I  was  voting  againstbthe  life  of  the  Republic," 

In  reply  to  the  argument  of  Democrats  that  the  Amendment  was  an 
invsiPQion  of  State  Righ'  s,  it  was  said  that  the  right  to  define  tho  qualifi- 
cations of  suffrage  was  not  necessarily  one  of  the  reserved  rights  of  the 
States,  and  that  the  argument  was  invalid  anyvray,  since  the  Constitution  pro- 
vided that  tliree  fourths  of  the  States  could  alter  it.  (145)   This  was  an 


(143^  Ibid.,  T5,  18, 

(144)  Ibid.,  pp.  23  -  ii6, 

(145)  Ibid.,  10.  32. 
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adniasion  on-, the  part  of  a  Republican  that  Cor.gress  vrould  have  the  right  to 
declare  that  suffrage  was  a  privilege,  and  therefore  to  flefine  its  qualifi- 
cations.   This  was  not  generally admi  tted  by  t\)Pm^   howaver,  the  question 
either  being  avoided  or  the  assertion  of  the  minority  denied. 

An  opponent  asserted  that  not  only  would  Congress  be  empoWBrod  to 
pegulate  the  franchise,  but  that  it  would  result  in  the  taiing  of  other  rights 
fron  the  States,  since  the  efforts  of  the  Republicans  were  to  centralize  the 
Govoriiment,  (146)   AnrBa35^^*4ttfe«*«8B»'.^iJr ,  Brownlng'||was  quoted  %s  sailing 
that  the  AmendEient|l  would  change  the  entire  structure  and  texture  of  the 
GovernioBit  and  sweep  away  all  the  gusirantees  provided  by  the  framers  of  the 
Constitution,'^  W^  sp^akar- than.- asksd-whetber  any  rational  man  could  doubt 
IhoBO  faoLti'.  (147)    A  Republican  went  do  far  as  to  declare  that  Congress 
C  'C  '  had  the  power  to  change  the  Status  of  the  States  ff  the  weal  of  the  iSountry 

made  it  necessary  or  desirable;  that  hhe  powerAof  the  age  and  the  country  was 
in  Congress,  as  representing  the  aillions  of  i|en,who  had  saved  the  Government 
and  that  it  was  both  their  "prerogative  and  arriy  .to  do  anythi^<  and  everything 
that  the  peace  and  perpetuity  of  the  country  roquire  and  demand,  (148) 
(Tv  Tliis  is  undoubtedly  an  extreme  view  -  one  to  which  only  the  veriest 

Radicals  would  subscribe,  but  it  shows  the  spirit  of  somo  of  the  men  of  the 
time,  and  he  undoubtedly  tJioiight  the  Amendment  was  making  more  sure  the  powers 
which  he  asserted  belonged  to  Congress. 

Speaking  ormnother  occasion,  one  of  the  Senatorjj  said  tliat  Phila- 
delphia was  the  only  city  which  did  not  allow  hegroes  to  enter  street  cars, 
ajid  that  this  was  contrary  to  the  Republican  doctrinethat  all  should  bo  equal 
before  the  law.   He  evidently  thought  that  equality  before  the  law,  which  was 
declared  in  t'le  Amendment,  wc>uld  admit  the  negroes  to  street  cars,  schools  and 


.146 
.147 
.148 


1  Ibid,,  p.  35, 
J  Ibid.,  p,  38i 
)  Ibid.,  p,  37, 
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col]^es,  etc.  (149) 

The  debate  in  the  House  was  of  a  natiore  very  nirailar  to  that  in  the 
Senate,   It  was  asserted  by  an  opponent  of  the  neasute  that  it  placed  the 
regulation  of  the  civil  relations  of  eac  State  under  the  control  of  the 
Federal  Governemfei;  that  the  States  wore  to  act  only  as  the  agents  or  instru- 
ments to  enforce  the  federal  will,  and  that  almost  the  entire  civil  and  crimi- 
nal jurisprudence  of  the  States  was  placed  under  the  control  of  Congress,  He 
also  declared  that  it  was  not  necessary,  in  considering  the  proposition,  to 
examine  the  qpestion  as  to  what  relations  the  citi_zens  of  the  ^tates  ought 
to  sustain  to  each  other,  but  thtt  the  only  question  raised  by  it,  was  whether 
it  would  be  better  to  give  the  Federal  Government  the  power  asked  for  by  the 
Amendiaent,  or  to  leave  it  v/heee  it  then  was,  with  the  States,   He  thought  it 
should  be  the  object  of  all  to  narrow  the  grounds  of  controversy  between  the 
States,  but  that  just  the  opposite  would  be  accomplished  by  the  pooposed 
Amendment,  since  subjecting  the  affairs  of  each  State  to  the  control|(iof  Con- 
gress would  enlarge  the  field  of  controversy.   He  then  cited  the  second 
section  of  the  Civil  Rights  Bill  as  an  illustration  of  thelnanner  in  which 
Congress  would  exercise  its  power  to  regulate  the  affairs  of  the  States,  and 
added:  "Under  this  section  the  executive,  the  legislative,  and  judicial  officeis 
of  a  State  may  be  convicted  and  punished  as  criminals.   All  are  subjected  to 
the  ^ppreniQ  law  of  the  Congressional  will,  which  is  exercised  alike  in  deter- 
mining the  construction  of  state  laws  as  well  as  in  prescribing  the  punishment 
of  those  who  execute  them,"   (150 )   -.ir,  ||urt2,  an  opponent  of  the  Amendment, 
believed  that  the  first  clause  would  give  suffrage  to  negroes,  but  whether 
this  clause  v,'ould  ipso  facto  confer  that  right  night  be  a  question,  he  sa$d, 
but  that  it  was  quite  certain  that  the  fiBst  section,  taken  together  as  a 
vfhole,  would  give  Congress  the  power,  by  simple  statute,  to  confer  it.   It 
was  pointed  out  that  hoCwhere  in  the  Constitution  or  in  the  proposed  Amendment 

(.'14:0)   Ibid,,  p,  84,   "Tiawful  equality  must  evarj-Tyhere  be  freely  sajictifieH 
throughout  this  land  or  wa  perish.   If  he  (the  negro)  fills  9»«^ulpit,  .oui* 
school -houses,  our  acadamias,  our  colleges,  and  our  Senate  Chunbars,  I  bid  him 


^Od^pood. 


)  Ibid.,  p.  41.  \^ 
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was  there  a  catalogue  or  enumeration  of  the  "privileges  and  inununities'  of 
citizens  which  the  States  were  prohibifed  V^^s   abridging  by  the  second  clause 
of  section  one.   I.'j?,  lurtz  then  asked:  "in  case  of  dispute,  where  exists 
the  authority  to  define  these  'privileges  and  immunities'?"    Tho  ansv/er 
was  to  be  found  in  the  fifth  section,  he  declared,  which  undoubtedly  con- 
ferred the  power  ujjon  Coggress,  and  ^^€  under  that  section  Congress  could 
also  ^impose  penalties  upon  all  who,  under  the  authority  of  any  protended 
state  law,  should  deny  or  abridge  these  privileges  and  inmunities."    A  law 
of  Congress,  therefore,  he  asserted,  declaring  that  suffrage  was  a  privilege, 
would  be  jSonstitutional.    He  furthermore  bpposod  the  Amendmont,  because, 
by  it,  all  the  legal  barriers  theretofore  existing  between  the  white  and 
black  races  would  be  removed,  suid  Jjjfe^  opportunities  and  inducements  would 
be  given  for  the  Association  and  cominingling  of  the  races  ^fs-  such  terras  of 
equality  as  would  ks  "naturally  resulifin  the  gradual,  but  certain,  blending 
of  the  two  races  into  one  mixed  race  or  people,"  (l5l) 

Mr,  Mann,  an  advocate  ofA-he  Amendment,  said  that  it  would  enable 
the  Federal  Government  to  accomplish  the  object  for  which  the  founders  of  th 
Republic  declared  that  all  governments  v/ore  established,  nar.iely,  to  protect 
all  its  citizens  in  their  ri;-;hts  of  life,  liberty,  and  property.  (152)  Bwo 
Democrats  thought  that  it  would  bonfer  suffrage  on  the  negroos  and  make  them 
the  political  and  social  equals  of  the  whites.  (l53)  A  Republican  thought 
that  it  was  necessar3'-  to  adopt  the  Amendment  to  secure  peace  and  freedom,  in- 
cluding thjfreedom  of  speech.  (154)    Still  another  supporter  of  thw  Amend- 

1         'X  ) 

ment  declared  that  t.W«y  proposed  to  write  the  Civil  Rights  Bill  inpho  Con- 
stitution and  to  put  the  inalienable  rir^hts  enunciated  in  the  Declaration  of 
Independence  in  the  organic  law,  (155) 

Ur,   Deise,  a  Democrat,  anse  ted  that  it  was  a  question  of  central- 
ization, 6uid  that  the  rights  ifif  the  first  section  viere  already  safeguarded 


(151)  Ibid.,  n.  52. 

(152)  Ibid.,  i>,    48. 

(153)  Ibid.,  pp.  54,  60. 

(154)  Ibid.,  p.  55. 

(155)  Ibid.,  p,  60. 
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in  better  forru  hy   overy^tate  of  the  Union  unless  it  was  intended  to  confer 

suffrage  on  the  negi-oes.   In  roferenco  tb   the  fifth  he  said  that  a  ai«ilar 

A 

provision  of  the  Thirteenth  AiaondTiOnt  had  been,  made  the  pretext  of  unlimited 
appropriationcs  for  bureaus  aiid'  passage  of  the  Civil  Rif^hts  Bill.   "Appropriate 
legislation"  was  the  invention  of  Sumnor,  he  deilared,  and  covered  a  vast  d»«l 
of  ground  and  involved  the  expenditure  of  great  sums  of  money.   He  was,  thare- 
fOBO,  o'onosod  to  'iny   "appropriate  legislation.?  (156 ) 

^  a. 

Another  Deaocrat,  Mr.  Ch.-.lf 


in  r3;2:'>^'i  '-2  'iihe  dan-;er  of  the  f^rst  section^s  harmless.  ''This  section,  had, 
however,  he  declared,  been  used  to  draw  attention  away  from  the  important 
S3ct  ons,  «ari  predicted  that  the  people  vvould  later  be  astonished  at  v;h4t  had 
been  acconplished.  (157) 

Llr.  Jones,  also  an  opponent  of  the  AmondaiGnt,  took  the  position 
that  it  should  be  considered  only  as  to  its  effect  upon  Pennsylvania.   This 
was  a  somewhat  narrow  position,  but  it  was  evidently  the  view  really  taken  by  most 
of  the  States,  especialljj  in  regard  ^o  the  second  section.   i.ir,  Jones  declared 
that  the  first  twojhclauses  of  seWlon  one  deprived  Pennsylvania  of  all  legis- 
lative power  and  conferred  it  upon  Congress,  and  that  consequently  there  would 
be  little  necossi-fe-  of  having  a  Legislature  for  the  State  if  it  wore  adopted. 
By  the  last  clause  of  ':hat  section,  he  continued,  the  State  would  not  be  allowed 
to  bo  the  judge  of  its  ovra  laws,  even  in  criminal  proceedings,  since  it  ^ave 
the  federal  courts  the  power  to  dotenaine  whether  a  man  was  imprisoned  unjustly 
or  -.Thether  he  was  deprived  of  his  life,  liberty,  or  property  vdthout  due  process 
of  lavf.  He  also  contended  thtt  the  rights  and  prerogatives  of  the  Stite  would 
be  siirrendored  to  the  Federal  Government  without  receiving  anything  in  totum 
for  that  surrender.  Congress  would,nor sever,  have  the  pov/er  to  enforce  the  Amedfl- 

ment  by  appropriate  legislation  and   itself  to  determine  what  was  "appropriate 

W 
legislation".   Ho  concluded  by  saying  that  Pennsj'-lvania  ttould  lor.e  one  represeh- 


'156)  Ibid.,  r>,   68. 
;i57)  Ibid.,  p.  82. 
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tative  under  the  BocSon  section  unless  suffrage  was  given  to  the  negroes,  (158) 

The  speeches  of  many  of  the  Republicans  did  not  bear  upon  the  Amondnont 
itself,  but  were  confined  to  declarations  that  it  was  a  light  punishment  for 
traitors  and  rebels,  that  the  national  debt  muGt  be  niade  secure,  tht-t  the  rebel 
ciobt  should  net  ineixvrTmj  be  paid,  and  that  rebels  and  copperheads  niust  not  be 
pcmif.ted  to  get  control  of  the  Governnont, 

The  debates  were  nufficiont,  however,  to  show  that  the  intension  and 
rurpor.c  of  the  Amendnent  Vv-ore  understood  to  confer  additional  power j,  upon 
Congress  v.r.d   to  authorise  such  measures  as  the  Civil  Rights  Bill. 

The  Anendnient  foui-.d  little  oppociticn  in  Michig:  n,  being  ratified  by 
i.he  Senate  January  15,  1867,  by  ':he  aMost  fananiwous  vote  of  25  to  1.  (159) 
On  the  next  day,  without  any  rnferencc  to  a  coEEiittee,  the  Senate  resolution  was 
agreed  tdrty  a  vote  of  77  to  15.  (16G? 

Several  petitions  nere  presented  to  the  General  Assmcibly  of  Massa- 
chusetts against  the  adoption  of  the  /unendnont,  but  notv.'ithstanding  this  as  v.'oll 


as  the  fact;  the  eommitte©  ©£- Federal  Relations  recoKriendcd  tlmt  it  be  referred 

A 

to  the  next  General  Assonbly,  the  Amendment  was  latified  by  the  House  March  15, 
1857,  the  minora tj'  report  (Republican  also)  being  substituted  for  that  of  the 
majoi-ity  by  a  vote  of  120  to  22,  (iCl)    The  Amendment  "ivas  then  adopted  by  a 
vote  of  120  to  20,  (162) 

The  majority  re-vort  of  the  Coi-cmittee,  except  so  much  of  it  as  related 
to  the  postponement  of  the  Amendmont,  wes  adopted.   The  reason  for  the  post- 
ponement dofdred  by  the /"S^joritj'  of  the  Comi^ittee  was  due  to  the  second  section, 
which,  it  was  claimed,  conceded  the  richt  of  the  Southern  States  to  disfran- 
chise  the  negroes,  aBeit.-;4iia--t.  MassachusettSjVrould  lose  by  it  on  accomit  of  her 
educational  and  tax  qualifications  for  sr.ffUage.  (lG3) 


;i58j  Ibid.,  p.  97. 

,159)  I.:icho  Senate  Journal,  18G7,  p.  125. 
160 )  I.ach.  H6ute  Journal,  1867,  p.  181, 
,lGlJ  l.lasE.  House  Journal,  1867,  p.  207, 
,162;  I.'cPherson,Ecconstruction,  pk.l94, 

.163)  Ibid. I  p.  202,  and  Legislative  Doc\m2nts  of  the  House  (Mess.),  1^67, 
Doc,  Nc.  149, 
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The  Coa-dttoc,  in  its  repnrjj,  i;+8ted  that  the  first  section  "as 
already  in  the  C6nstitn+ion  and  avhs  to  be  foiand  in  i.he  Gocond  and  fourth 
soctiofas  of  Article  Pour,  and  in  the  First,  Second,  Fifth,  Sixth  and  Seventh 
Amendments.     If  these  provisions  were  fairly  cousti-ued,  snid  the  Committee, 
the^ would  socure  everything  v;hich  the  firnt  settion  attempted  to  do.   After 
quoting  those  provisions,  tho  report  continues: 

"Hearly  every  one  of  the  Amendnents  to  the  Constitution  grew  out  of 
a  jealousy  for  tho  rightB  of  the  people,  c.nd  is  in  the  direction,  rr.ore  or 
less  direct,  of  a  guarantee  of  human  rights , 

"It  seecK  difficult  to  conceive  how  the  provisions  ubovo  quoted, 
taken  in  -onnection  with  the  v.-hole  tenor  of  the  instruriert,  could  have  been 
put  into  clearer  leuiguage,  arc;,  upon  any  fair  rule  of  interpretation,  these 
provisions  cover  the  whole  ground  of  section  one  of  the  propo:;ed  Amendment," 

This  is  a  «leer  statement  that  the  coirimittee  considered  t>a't  the 
privilegp''s  and  innunitios  to  be  secured  by  the  first  sectLon  wojr^  those 
onumara-'trod  in  the  Amendments  and  itv^ection  tvrQ^-tif  Articl.te/Four. 

The  first  clause  of  the  section  was  considered  linnecossary  by  the 
CoEimittee  in  view  of  the  opinion  of  Attorney  General  Eatesthat  negroes  were 
already  citi::cns.   It  v.-as  also  declared  that  legal  authorities  were  not  agreed 
as  to  what  constituted  state  citizenship  apart  from  federal  citir.enship,  and  tbat 
that  part  part  of  tho  Amendjnent  "and  of  the  ^tate  wherein  they  reside"  would  be 
of  no  cf.'ect  anytvay,  since  none  of  the  provisions  of  the  Amendment  v;ere  to  apply 

a-, 

to  persons  as  citizens  of  "feh^  Gtate^. 


While  the  last  clause  iSf  the  section  was  not  in  the  Constitution  in 
the  same  words,  the  Committee  said  that  the  denial  of  equal  protection  of  the 
lavfB  "would  be  a  flagrant  perversion  of  the  guar  ait  ee^"  of  personal  rifdits  which 
we  have  quoted"  (The  Amendnontsi),    In  answer  to  the  general  argument  that  stihh 
dentil  had  existed  notwithstanding  those  guarantees,  the  Committee  replied 
that  this  would  be  possible  under  the  Amendment,   The  Committoo  then  concluded 
that  the  Amendment  was  mere  Ayu-v/x£ivA  -i^JL.^*  best,  and  mischievous  in  that 

(  ^'C 
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it  was  an  admiGsicn,  "cither  that  the  sane  guarantees  do  not  exiot  in  the 
present  Constitution,  or  that  if  they  are  there,  they  have  been  disregarded, 
and,  by  long  usage  or  acquiescence,  this  disregard  has  hardened  into  con- 
stitutional right;  and  no  security  can  be  given  that  similar  guarantees  will 
not  be  disregarded  hereafter,"  (164) 

This  report  is  entirely  different  from  ans'bther  that  v.o  have  found, 
for  it  was  made  fti;?  Republicans,  and  cannot,  therefore,  be  said  to  be  partisan 
in  the  sense  that  the  sar.io  statenents  Kade  by  Denocrats  v-ere.   It  is  also 
valuable  fron  the  fact  that  it  shows  that  the  Senate  of  l-'assachusetts,  in 
adopting  it,  accepted  the  statements  r.ade  intit  that  the  first  section  was 
but  a  reiteration  of  thd  guarantees  enuterutecl  in  the  Mendnents,    The 
Senate  ratified  the  Amendnent  March  20,  18 n7,  1  he  vote  being  27   to  6.  (lo5) 

Gbvernor  Bullock  had,  on  January  4,  in  h±s  message  to  the  General 
Assembly,  declared  that  the  first  section  was  to  sociire  to  all  citizens  civil 
equality  before  the  law  and  to  protect  tham  fron  any  state  legislation  which 
abridgeV  their  privileges  or  deprivedtheia  of  life,  liberty,  or  property 
without  clue  legal  process.   He  also  said  that  that  it  was  adopted  by  Congress 
to  give  certain  and  enduring  effect  to  the  Civil  Kights  Bill,  and  that  whatever 
reasons  there  were  for  the  enactment  of  that  bill,  were  doubly  applicable  to  the 
incorporation  of  its  provisions  into  the  fundamental  law  of  the  country.   Its 
reaffirmation  in  this  fom  was  necessaty,  he  contim;red,to  the  end  that  neither 

a 

the  executive  ncr  judicial  power, r.o\  the  local  authorities,  might  render  in- 
operative the  deliberate  verdict  of  the  people,  "thatr.  no  one  should  be  denied 
of  their  privileges  and  imnunitioE."  (166) 

At  the  tliird  sesnion  of  the  Legislature  of  Nebraska,  which  had  but 
recently  became  a  State,  tho  Amaridment  was  ratified  by  the  House  on  June  lO,  1867, 
the  vote  beir^g  26  to  11.  (167 )    The  Senate  rejected  the  motion  to  submit  the 
question  to  the  people,  and  adopted  the  resolution  by  a  vote  of  8  to  5,  (168) 


(164^  Ibid.,   r^c.   lio,    145. 

(165)  LIcPher3on*«iReconstriiction,  p.   19ft,  Mass,   Serato  Journal  not  printed  accord- 
ir-g  to  card  catalog^_xof  Library  of  Congress, 

(166)  Legislative  Docuiuonts  of  the  Senate    (Mass.),   1867,   Deic»  ITo.   1,   p.   67, 
(167)  Nebraska  House  Journal,   1867,  p.   148, 

(168)  Nob.  Senate  Journal,   1867,  pp.   163  4  174. 
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Thus  vdfJiin  a  year  frcn  the  time  that  the  Amendment  vras  submitted 

to  the  States,  twenty-two  haJ  ratified  it,  fa«ai!ig  more  than  threeyfourthB 

of  the  so-called  "loyal  States."    These  v^ere  not  regarded  as  Eufficiont, 

however,  by  the  great  majority  of  the  people.   There  follovred  quite  a  long 

r 
interval  before  another  "s^tate  gave  its  sanction  to  the  Amendment,  for  not 

until  the  Spring  of  1868  did  Iowa  ratify  the  Amendment,    The  lower  House  of 
the  General  Assembly  of  that  State  ratified  it  January  27,  186S,  the  day  on 
v.'hich  the  resolution  proposing  it  was  introduced,  by  a  vote  of  68  to  12. 
(169)    The  Senate  agreed  to  this  resolution,  apparently  vdthout  any  debate, 
on  March  9,  the  vote  being  34  to  9.  (170) 

Nearly  two  years  fead  gone  by  since  the  Amendin.ont  hacjbeen  subKitted 
and  the  assent  Cf  the  necessary  tliree-^ourths  was  still  wanting.   Thus  far 
not  a  single  State  of  the  section  T,-hich  would  be  ^ffecteSsciosVia^  the  Amend- 
ment/^ad  given  its  assent  to  it,  with  the  exception  of  Tennessee")    And  in 
the  case|)f  Tennessee  it  may  be  said  that  it  had  been  ratfiefl  against  the  kLll 
of  the  people  of  that^tate.   '  The;  othorjjtates  almost  unanimously  rejected 
it.    Within  thiti  time  Ohio  had  withdrawn  her^  assent,  thereby  givigg  rise  foii 
the  first  time  tdV^  the  question  whether  a  ^tate  could  withdraw  its  ratification 
of  an  Ajnendmont  before  threo-fou-  ths  of  the  States  had  ratified  it.    New 
Jersey  soon  followed  the  example  set  by  Ohio,  while  Oregon  did  likewise  the 
follovdng  fall.    The  border ^tates  of  L'aryland,  Delaware,  and  Kentucky  had 
tdso-  rejected  the  /auendinenti     '  - 

^  ' ''"  In  the  Spriiif:  of  3  862  ,^  howovoiv^^'^hQ  array  of  the  solid  South  was 

broken,  Arkanscs  being  the  first  to  ratify,   '^' In  order  to  preserve  the  con- 
tinuity of  the  narrative ,  the  rejection  of  the  /anendrient  by  tho  border  and 
^outl'iern^jbates  will  be  considered  after  we  have  given  anaccount  of  the  rati- 
f  3  c a ti on  "bf  /-hha&e  States, 

>-   ■  ■-- ••■■  n 

N-v  Arkansas  was  the  only  ^tate  which  ratified  the  Amendment  by  a  unan- 
imous vote  in  both  Houses,   The  votein  tho  Senate  April  6th,  186G,  was  "3  to 


(169)  la.  House  Journal,  1868,  ^.  132, 

(170)  la.  Senate  Jcurnal,  1868,  p.  2«4. 
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0,  while  -V.hai  in  tlia  House  a  weol:  latex-  r.as  56  to  0,   (171$ 

The  LegislatiaJ©  of  Florida,  Fhich  assombled  Juno  8,  3G68,  lost  no 

time  in  giving  its  assent  to  the  Amendinent,  ifeor  both  Houses  passed  resolutions 

^  (172) 

to  that  effect  the  next  day;  in  the  House  by  a  vote  of  23  to  o;  in  the  Senate 

by  a  vote  of  10  to  3,  (173)   ":ftiiry«fe©»  session  of  ^he  North  Carolina  Legis- 
lature was  called  by  Governor  Holcien,  i  The  nombors  of  the  Legislature  v/ere 
elected  under  an  order  of  general  Candy,  rhc  had  charge  of  the  Military 
District  of  North  and  South  Carolina.    The  North  Carolina  Assembly  ac^td 
with  the  some  promptness  that  was  shown  in  Florida,  for  it  meas^  July  1,   1868, 
and  on  the  next  day  both  Houses  ratified  the  Amendraont.    The  vote  in  the 
Senate  was  34  to  2;  (174)  in  the  House,  82  to  19.(l75)      Louisiana  and 
South  Carolina  followed  soon  after,  both  ratifjring  it  July  9,  1868,    In 
South  Carolina,  the  vote  in  the  Senate,  July  8,  1868,  was  23  to  5,  (176) 
while  tl:at  in  the  House  the  next  day  was  108  to  12.  (l77)   In  the  Senate  of 
Louisiana  the  vote  was  22  to  11,  July  9,  tl78),    Aiabama  vfas  added  to  the 
list  ofthe  ratifying  states  «s4e''days  later,  while  Georgia  on  the  "Ist  o^  the 
sane  nonth,  was  the  lastCftate  to  ratify  beforle  t^e  final  procltucetion  of  the 
Secretary  of  ^tk   State,  annoiincing  tlst  the  i\mend:nont  had  been  ratified.   Both 
Houses  of  the  Georgia  Assembly  ratified  the  Amendnont  cni^the  sar.o  day,  the 
vote  in  the  House  being  8©  to  71,  (179)  while  that  in  the  Senate  tfys   not;  given. 
The  States  of  Virgirj.a,  Mississippi,  and  Texas  ratified  it  after  it  bad  been 
declared  a  part  of  the  Constitution.    In  Virginia,  the  vote  in  the  Senate 
Gctober7-^,  1869,  (180),  was  34  to  4;  and  in  the  House  the  next  day,  126  to 
6,(181)   tiississippi  ratified  it  January  17,  1870,  by  a  vote  of  23  to  2 
in  the  Senate,  and  87  to  6  in  the  House,  (182)     Texas  ratified  it  February 
18-«li,  1870,  (183) 


(3.71 

1  McPhorson,  Reconstruction,  p.  S53. 

(172 

1  Fla.  House  Journal,  1868,  p.  9,- 

m 

1  s.S.  2^'^»^^    »          8     B:  is. 

(178, 

\  Q&o           "     "       "   p.  21, 

(ISO) 

Vao    ■     "     1869,  p.  27. 

(182] 

1  Garner,  Reconstruction  in  Lliss,  p. 

271. 


174)  N,  C.  Senate  Journal,  1868, p.  If 

175)  "  House  •  "  p,  IE 
177)  S.G.  "  ■  "  p.  50 
(179)  Ga.  "      "       "  p.  5C 

(181(  Va.  "      ■     1869, p, 37, 
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(18.:)  Documont^^^ry   Mistory  of  ths    Constitution,    vol.    J I 
pp.    77  9-7  93. 

■"ecrotnry   '-eward,    in  hl^   condition?il   proclP.m^'tion 
of  Juljt   fC,    186S,    pftor  enamer-^ting   tne    '^^tates  whose 
Lejiisl'^tures  .md  ratified  tiio    \mendnont,   stJ^ted  th'^t   it 
had  also  "been  ratified  by     newly  constituted  and  newly 
established  bodies  avc-^ins  themsolves  to  be,   and  acting 
as   i^^isla tares   ref5:-)ectl\'ely   of   t.ie    states  of    -rkansas, 
"lorida,    I'.orth  Carolina,    Louisiana,    South   Oerolina,    and 
Alab«^ma."        It  ws  also  stated   in  the    proclamation  thf't 
tiie   Legislatures  of  Ohio  and  Kew  Jersey  had   passed 
i^'^olutions  withdrawing  their  consent,    but   that    if   the 
resolutions  of   these   'tstes   "ratif/ing   tl^e    aforesaid 
Amend-Tient  B.rQ   to  be   deemed  as   re^nPinin^;  of   full  force 
and  effect,   notwithstanding  tiio    subsequent  resolutions 
of  the    Legislatures  of   those   ftates  which   ourpoct   to 
withdraw  the   consent  of  tlie   said  "tates  from  such  rr^tifiCR- 
tion,    then  the   aforesaid   ■'jnendi-e  nt  has  toaen  ratified  in 
the   manner  lioreinbefore   ?'ientioned  and  so  has  become   valid 
to  all  intents  and   purposes  a?  a   part  of  the    Constitution 
of  t.ie    'Jnite;";   "t^tes.'" 

On  the  next  day  Ocngress   passed  a  resolution 
declarin-^   tnat   the   Amendment  had  been  rati  Pied.        '~ecret^ry 
^eward   then   issued  tlie    final   proclamation,   ;^uly   ?S,    1863 
declaring   the    Amendment    a   part   of    the    Constitution. 


/^  a 
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Texas  was  the  first  to  reject,  as  well  as  the  last  to  ratify,  the 
Amoncbiento   The  Hohbo  Coiraaitteo  oi  Federal  relations  reported  advers6|ly 
as  to  the  Amendrient,  October  13,  1866.    In  their  report,  the  Cornmittee 
declared  t'  at  the  first  section  v/ould  take  awaj'-  from  the  States  a  right 
vaiich  they  had  possessed  since  1776,-  the  right  to^  dotemine  what  should 

constitute  their  own  citizenship.    Th.objeot  ofthis,  it  vms  asserted, 

U 
was  Mkc  confer  citizenship  upon  the  negroes  who  would  thereby  be  entitled 

to  all  the''priviloges  and  iriiTiunitios"  of  v;hite  citizens,  emon£  wMch  were 

suffrage,  participation  in  ^m^'\^eT'i\co ^   bearing  arms  in  militia  and 

others  which  did  net  need^  abxaieratifan*    The  negroes  were  excluded  flram 

these  privileges  by  lavf  in  nost  of  the  original  free  States,  said  the 

-oirimitteo,  and  in  all  of  then  by  inmemrrial.  usage,   Thoro  wa.  scarcely  any 

limitation  to  the  powers  nought  to  be  conferred  upon  the  Federal  ^overn- 

nent  by  the  first  ©le-cti-oh,  continned  the  report,  sinoe  ^engross  might 

declare  a  Imost  anytliing  even  including  miscegenation  to  bo  a  privilege 

or  iiamurity  of  J&H  a  citizen  of  the  United  States,  which  wotild  thereupon 

imnodiately  attach  to  every  citizen  in  every  %tate.   On  the  same  day 

that  this  report  was  made  the  gouse  rejected  the  Aneddmont  by  a  vote  *o^ 

70  to5,   (184)         '^he  Senate  Coimnittee  on  Federal itt^elations  made  a  report 

very  similar  to  that  made  in  the  House*       Thd  Ameciment  only  received  one 

vote  in  the  Senate,   the  vote  being  27     to  1  against  ratification.    (185) 

4: ' ' 


Governor  Jenkins  of  Georgia,  anil  old  line  whig, 
Amendment  in  his  message.   His  objection  to  the  first  section  :7as  that  it 
centralized  power  in  the  Eegislative  Department  of  the  fovemiuent  by  giving 
(ftpngress  tho  right  to  settle  definitely  the  question  of  citizenship  in  the 
States, 


(104)  Texas  House  Joui-nal,  13^6,, yp.  573  -  584, 
(185)   ■   Senate   "       "   p*  471. 
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He  declared  that  under  the  fifth  section.  Congress  would  contend  that  it 

was  the  proper  judge  of  what  constituted  "appropriate  legislation",  so  that  no 

vestige  of  hope  would  remain  for  the  southern  poopla'^'^lf  this  aiaendment  were 

adopted". (18 6)    The  House  rejected  it  by  a  vote. of  147  to  2,  (187)  and  the 

Senate  unanimously  (33  to  O),  on  November  9,  1856,  (188) 

Governor  TJalker  of  Florida,  on  November  14.  18C6.  submitted  the  Amanda 

ment  to  thej^egislature  with  a  mGSsa,7,e  advising  its  rejection.    The  first  ajbd 

fifth  sectio|ns,  he  declared,  conferred  upon  Congress  the  power  of  legiaiaiing 

about  everything  that  touched  ••  the  citizenship,  life,  liberty,  or  property 

of  every  individual"  in  the  counjnTy,  and  made  the  existence  of  the  Government 

of  the_^tates  of  a.  further  use,   "  It  is  tfi§  fact,  he  oohtinued,  "  a  measurei: 

of  consolidation  entirely  changing  the  form  of  the  Government,    jChe  Amandnent 

A, 
gave  to  Oongross  all  the  powers  which  had  previously  beon  exercised,  pe  said, 

by  the  ^t ate 3  over  the  affairs  of  IndiTttdualg,   He  also  pointed  out  that  to  v*) 

vote  for  the  Amendment  would  be  V'Jb  vote  fur  the  destruction  of  the  '^overm-ient 

of  tho^tate, since  it  would  disfranchise  the  most  capable  men  of  the^J^tate, 

(189)   Th  ^  House  con^iitteo  on  Federal  Relations  took  about  the  siime  position 

as  that  taken  by  the'  governor  for  in  its  report,  Ilovember  23rd,  it  was  stated 

that  the  first  and  last  sections  practically  annulled  the  authority  of  the  . 

jtates  in  regard  to  the  nights  of  citizenship.   It  was  also  the  opinion  of 

the  committee  that  the  .ffoleotive  franchise  and  the  right  to  serve  as  jurors 

7/ould  be  considered  privilages.   Congress  would  also  have  the  power,  under  the 

X-nondment,  said  the  committee,  to  annull  state  laws  affecting  the  life, 

(186)  Charleston  Courier,  IIov,  7,  1866. 

(187)  Georgia  House  Joui-nal,  1866,  p68 
(188  J  Georgia  Senate  Joui*nal,  1866,  p.  72 
(189)  Florida  Senato  Journal  *efcxl356  p  g 


Atz 


53, 


liberty  and  property  of  the  people  whanover  it  should  deem  them 
sub.iect  to  the  objections  therein  specified  "  Since  the  Ajnondiuent  would 
affoot  the  general  interests  of  all  the  people  of  the  ;anion,  the  coicniittee 
was  unable  to  see  hotr  anyjtate  could  volmntarily  invest  Congress  vdth 
such  extraordinary  power,  the  whole  tehdancy  of  which  was  to  the  con- 
solidatioh  of  the  Government,  Moreover,  the  sections  wero  objected 


to  as  beih^l  OfjTialMrT'nrV'in  language  that  was  too  J^genoral  and  question- 
able,"  (  190  )   The  Amendment  was  rejected  unaminously  (  49  to  0  ) 
by  tho  House, Decoaber  1,1866.  (191 ) 

Tho  Senate  Committee  was  equally  as  emphatic  as  that  of  the 
House,  foij  in  its  report,  December  3, it  was  declared  that  the  States 
would  cease  to  4»«t  as  bodies  politic  from  tho  moment  the  Amendment 
was  engrafted  upon  the  Constitution,  since  Congress  wculd  be  endowed 
by  it  with  all  the  powers  which  had  belonged  to  the  States  prior  to 
that  time,   A  great  central  power  at  V/ashihgton  would  thus  be  created^ 
it  was  asserted.   Under  the  first  section  alone  Congress  could  subvert 
and  change  the  whole  economy  of  the  State^,  said  the  report,  whether 
the  people  of  that  State  approved  it  or  not,  for  it  was  appalling  to 
think  what  power  might  bo  seized  and  execcised  under  the  head  of  "ap- 
propriate legislation"  .  The  003^1  ttee  was  also  unwilling  to  surrender 
the  right  of  the  State  to  determine  who  should  exercise  the  right  of 
franchise  within  its  limits  ,  (192 ) 


(190)  Floridia^.^Journal,  1866,  pago  76. 

(191)  Ibid., page  150. 

(192)  Floridia  Senate  Journal,  18G6,  page  lOJ 
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The  Senate  unaninously  (20  to  O)  concurred  ih  the  Houso  resolution 
the  same  day  that  its  Coimnittee  made  this  report,  (193 ) 

The  mesGRge  of  Senator  Patton  of^Alabsina,  ITovenbcr  lS>1866,  was 
very  similar  in  substance  to  thatiof  Sesst^r  V.'alkor,   In  this  message  he 
advised  against  the  ratification  of  the  Amenoaa^it  on  the  ground  thjst  the 
first  Eocticn  ras  of  vast, if  rot  dangerous,  import,  for  by  it  the  judi- 
cial powers  of  the  General  Government  rould  be  greatls'  enhanced,  over- 
shadorring  and  weaking  the  authoritj'  and  influence  of  the  /tatc  ^Joiurts, 
It  might  also  be  possible  ,he  said,  to  reduce  the  latter  to  a  nullity', 
since  the  federal  ,<3oia±tB  vrould  be  given  conplete  and  imlinited  juris- 
diction  over  every  conceivable  case  that  rdght  ,  civil  or  criminal, 

A 

however  important  or  trivial,  (194) 

On  December  the  6th,  however,  he  sent  another  message  advising 
the  ratification  of  the  Amenditent  as  a  matter  of  necessity  and  ex- 
pediency, 
(194") 


/        To  quote  his  language:  "  It  matters  not  what  might  be  the 
/   character  of  his  case^jjt  might  be  civil, or  criminal.  It  might 
be  a  simple  action  of  debt,  or  a  suit  in  trovcrt^  it  might  be  an 
indictment  for  assoult  and  battery,  fot  larcery,  for  bvirglary,  for  arson, 
or  for  ntirder.  It  would  be  all  the  sane  ,  Upon  a  si«giG..complaint 
that  his  rights,  either  of  person^  or  property,  had  been  irii[^'5l!g:edj-, 
it  would  be  the  boiinden  dutj'  of  the  tribunal  to  which  he  made 
his  application  ,to  hear  and  determine  his  case," 

Alabama  House  Journal,  1866,  page  815, 
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He  states  that  it  T.'as  evident  that  the  majority  in  CongrG:?ri  ras  deter- 
mined,"to  enforce  at  all  hazards  their  o7;Ti  torns  of  restoration",  though 
ho  added  that  his  views  as  to  the  meritB  of  the  Amendment  had  not 
changed  in  the  least»^-> 
/jy     cri^He'stated  that  the  views^  given  in  his  first  message  were  based 


on  principal,  but  that  they  fould  look  at  their  true  condition  and 

ratify  the  Amendment  in  order  to  be  restored  to  the  Union,  (195) 

This  message  created  considerable  excitement  and  there  were  chances  of 

favorable  action,  it  was  stated,  until  the  receipt  of  Ex-C-ovsrnor  Parson's 

telegram  the  next  morning,  >^  It  was  stated  in  the  telegram  that  Presi- 
dent Johnson  was  still  the  friend  of  the  Soihth  and  on  no  account  should 
the  Amendment  be  ratified.    "This  is  somewhat  doubtful,  since  it  was  sai 
0iat  the  press  of  the  Stated  vicre  almost  a  unit  af;;ainst  Governor'^atton's 
SL^st  position.  (196^   December  7,  the  day](|after  the  receipt  of  the  mes- 
sage, the  Amendment  was  rejecteqby  an  almost  unanimous  vote,  6p to   8  in 
the  House,  and  28  to   3  in  the  Senate.    An  of  fort  v<-ar.  maoQ  in  the  House 
to  have  the  question  submitted  to  the  people,  but  this  was  defeated  by 
a  vote  of  49  to  84.  (197) 

Efforts  vrcre  made  in  January  to  reconsider  tlie  vote  onthe 
Amendment,    I^r.  Parsons  wired  the  President  asking  v.'hat  to  do.    The 
President  replied  that  there  could  be  no  good  in  doinf.;  this, and  the  matter 
was  dropped.  (198) 

Governor  Worth,  of  North  Carolina,   on  November  20,  1866,  sub- 
mittod  the  /unondment  to  the  General  Assembly  with  a  strong  message  against 
its  ratification.    He  held  that  it  had  notJibeen  proposed  by  a  Congress 
composod  as  provided  by  the  Gcnctitution,  and  that  on  that  account  alone. 


J 195)  Annual  Cyclouodia,  1866.  p,  12, 

^196)  :  cPhorson,  S^ap-book,  "Fourteenth  Ajnaddir.ent  ",  pp.  55  -  60. 
■197  J  Ala.  HoufJe  Journal,  3866,  pp.  21§,  213,  and  Senate  JournaJ,  p.  183, 
,198)  The  Trial  of  thw  President,  Supplement  t6  the  Congressional  Globe, 
2d  Sess.,  40th  Cot3g,,  p.  90. 
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nojjtate  could,  with  dignity,  rfitify  it.   He  also  pointed  out  the  hetero- 
geneous character  of  the  Amendjient,  declaring  tl&t  it  was  the  first  Eittempt 
to  use  innibuB  legislation  in  changing  the  fundamental  law.    It  vras  also 
stated  in  the  mepsage  that  if  the  fifth  section  tras  but  a  reaffirnation 
of  Vi'hat  war.  already  in  t'  e  Constitution,  as  was  claimed  by  come,  it  vras 
mere  SKSsiazKBdxk^xseois^xztxxx  surpluinage;  but  if  it  was  intended  to  enlarge 
and  amplify  the  various  powers  "Trhich  v/ould  .-e  reasonably  implied  from  the 
sections  which  precede  it,  and  to  give  to  Congress  a  peculiar  authority  over  the 

subjects  "embraced  in  those  sections,  then  it  was  "mischievous  and  dangerous," 

X 
The  great  valud  of  the  teiSHi±ssi!*  American  System  of  govenmieiit  was  due  to  the  6 

fHCt,  said  the  Governor,  that  a  municipal  code  v?as  provided  under  thie  jurisdict- 
ion of  each  ^tate /fWaithe  trial,  byba  jury  of  the  county  or  neighborhood  v.here 
the  parties  redided,  cf  all  controversies  as  to  life,  liberty,  br  property 
with  the  exception  of  the  very  limited  field  of  federal  jurisdiction.   This 
was  to  be  done  an5'way,Wie  continsed,  by  the  Amendment,  since  Congress  Tfould 
become  the  protect>-eB  of  those  rights  and  the  "guanantor  of  equal  protection 
of  the  laws."    Moreover,  Congress  would  be  empowered  to  provide,  by  appro- 
priate  legislation,  a  system  of  rights  and  remedies  v,'hich  j^ould  only  be  ad- 
ministered in  the  federal  courts,  thereby  transferring  to  the  few  points  in  th.e 
_^tate  where  such  courts  are  held  the  most  common  and  familisir  offices  of 
justice,  and  to  judges  and  other  officers  v/ho  hold  their  commissions,  hot  from 
the  people  themselves,  but  from  the  president  and  Senate  ofthe  United  States, 
"The  States,  as  by  so  much,"  he  added,  "are  to  cease  to  be  self-governing  com- 
munities, as  heretofore,  and  trespasses  against  the  person,  assault  and  battery, 
false  imprisonments,  ajid  the  like,  v/here  only  our  citizens  ace  parties,  must  bg 
regulated  by  the  Congress  of  the  Nation  and  adjudged  only  in  its  courts,"   He 
was  unable  to  believe,  he  said,  that  the  deliberate  judgment  of  the  people  of 
any  State  would  approve  of  tl:a  innov;  tion  to  be  v/rought  bythe  Amendrfiont,  and 
as  anxious  as  he  was  to  see  the  Union  re3torj|ed,  there  was  nothing  in  the 

Amendment  calculated  to  perpetuate  that  Union,  but  that  its  tendency  was  rather 
to  perpetuate 
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sectional  plifOpationt^  and  Gstrangenent.  (199) 

On  November'p^  a  joint  Committee  was  proposed,  to  vfhich  ifcho  Amwnd  - 
ment  Tras  referred.   Pour  dayc;  la'er,  I.:r.  Logan,  of  Rutherford  County,  o^^Bered 
a  resolution  in  tho  House  for  the  ratification  of  the  Amendment,  but  it  v.'as 
referred  to  the  joint  conit^ittee  on  that  subject  by  a  v^te  of  92  to  16,  (200), 
thus  shoninr  the  fat©  which  awaited  the  Amendment  itnelf. 

The  Committee  had  the  /uneniBnent  under  consideration  for  tv/o  weoks, 
making  their  report,  which  v/as  a  very  strong  one,  on  Decer.iber  6,  1866.   The 
Committee  agreed  with  the  Governor  Ji?  to  the  unwisdom  of  embracing  so  many 
Amendments  in  one^J^ 
CL.        ^  In  reference  to  he  question  whether  the  Amendment  had  been  proposed 
eonstitutionally,  it  was  pointed  out  that  North  Cai^olina  and  herfe  sister  States 
had  been  repeatedly  rearganixed  "as  States  in  the  Union' by  all  the  Departments 
of  the  Government,  both  during  and  since  the  v/ar.    Several  instances  were  cited 
to  show  this.    They  v^eiJe  also  recognized  as  States,  said  the  Committee,  by 
the  submission  fif  the  Amendment  to  then  for  ratification. 

The  Committee  then  proceeded  to  show  that  if  the  assent  of  those 
States  were  necessary  .^^make  the  ratification  valid,  it  was  equally  necessary 
to  render  the  proposal  of  it  valid. 

The  Amendment  v/as  objected  to  on  the  ground  that  it  contained  provisEons 
of  temporary  interests  m.eroly,  and  that  only  provisions  made  for  all  times 
should  be  incorporated  into  the  Constitution.   Tge  privileges  and  immunities 
which  the  States  were  prohibited  from  abridging  or  denjdng  were  left  in  doubt, 
declared  the  Committee,  rdnce  it  vms  not  stated  whether  they  consisted  onjy  of, 
those  which  were  then  supposed  to  exist  ob  whether  they  included  all  otliers 
which  the  Federal  Government  might  thereafter  declare  to  belong  to  citizens. 
The  latter  construction  was  the  more  maturoj /^ontinaod  the  report,  and  was  the 
one  which  Congresf.  could  insist  upon  as  being  both  correct  and  consistent  with    ' 


(199}  N.C.  House  Jourail,  1866-67,  pp.  24  -  20, 
(200)  Ibid.,  p.  81, 
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the  language  used^    Wi-l.h  this  construction,  what  liniit  7/as  thei'-e,  it  was 
asked,  to  the  power  of  the  Federal  Govemirient  to  interfere  with  the  internal 
affairs  of  the  States.   "And  vjhat  becoEos  of  the  right  of  a  State  to  regulat  • 
its  domestic  concerns  in  its  own  way?    \7hatover  restrictions  any^tate 
night  think  proper,  for  the  general  good,  to  impose  upon  anyone  or  ell  its 
citizens,  upon  a  declaration  by  the  Federal  Goverranent  that  such  restrictions 
were  an  abridgement  of  the  pri\d.legos  and  imnmnities  of  the  citizons  of  the 
Union,  such  state  laws-  would  at  once  be  annulled.     For  instanco;  the 
laws  of  North  Carolina  forbid  the  inter-marriage  of  white  persons  and  hegroes. 
But  if  tlis  Amendnert  be  ratified,  the  govornment  ofthe  United  States  could  de- 
cGfero  that  tEiis  law  abridged  the  privileges  of  citlaons,  and  must  not  be  enforced; 
and  laiscegenation  v/ould  thereupon  be  legalised  in  this  Commonwoaith.    Grtint 
that  such  action  on  the  part  of  the  government  would  not  be  probable,  still  it 
is  possible;  and  its /rare  possibility  sufficiently  exemplifies  the  boundlessness 
of  the  powers  wUch  the  Amendment  vfould  confer  on  the  Federal  Government." 

Under  the  original  Constitution,  say^the  report,  "h  e  mdnicipal  affairs 
and  the  porr.oral  and  fr^operty  interests  of  the  citizens  v;ere  left  to  the  Stateg, 
but  that  this  was  all  changed  by  the  Amendment,  for  the  Federal  Government 
would  be  authorized  to  come  betv/oen  a  State  and  its  citizens  in  almost  all  con- 
ceivable cases.    It  v;ould  be  empov;ered  "to  superjL^Be  and  interfere  with  the 
ordinary  administration  of  justice  in  the  xttilna /tate  corirts,  and  to  provide 
tribunals,  -  as  has  to  some  extent  been  already  done  inthe  Civil  Rights  Bill,— ^ 
to  Tihich  an  tinsuccessful  li|igant,  or  a  criminal  convicted  in  tlie  Cfourts  of  the 
State,  can  ma\e  complaint  that  justice  and  the  equal  protection  of  the  lawE 
has  been  denied  hin,  and  however  groundless  ir.ay  be  his  complaint,  csn  obtaih 
a  rehearing  of  his  cause.    The  ' endency  of  all  this  is  to  break  dotn  and  brigg 
into  contempt  the,  judicial  tribunals  of  thejtates,  and  ultimately  to  tr-nsfer 
tfee  admini strati oiLiboth  in  criminal  and  civil  causes,  to  courts  of  Federal 
jurisdiction,  is  too  manifest  to  require  illustration," 

In  referenfe  to  the  third  section,  the  Committee  said;  "Hliat  her 
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(jfej'^hif^iaipollna)'  people  have  done,  they  have  done  in  obediencej^  to  ii«=-dtnr 
behostSo    Must  Bhei(|now  pnnihh  them  Zov   obeying  her  omx   commands?    If 
penalties  have  been  incurred,  and  punishments  must  to  inflicted,  is  it  mag- 
nanimous, is  it  reasonable,  nay,  is  it  honorable,  to  require  -at  to  become  our 
own  oxocutionors.    Must  we,  tz   a  State,  be  rogardod  as  unfit  for  pKki 

fraternal  association  with  our  oV»  fellowfcitiaens  of  iftre  States  .vmtil  ifter 

^\      /iSw  >  ^ 

we  shall  have  sacrificed  our  manhood  and  siRnished  our  honor?     Surely  net. 

North  Carolina  feels  that  she  is  still  one  of  the  daughters  of  the  great  "^K^^^'c^j^ 
family.   Wayward  cud  wiliYil,  perhaps,  she  has  been;  but  honor  and  virtue 
still  are  hers.    If  her  errors  have  been  great,  her  sufferings  hB.ve  been 
greater.    Like  a  stricke-n  mother,  kHKXSEf^BEingiQC  she  now  stands  leaning 
IB  silaAt  grief  over  the  bloody  graves  of  her  slain  children.    The  mementos 
of  fornor  glory  lie  in  ruins  around  her.   The  ma|estylof  sorrow  iite  en- 
throned on  her  brow.    Proud  of  her  sons  who  have  died  for  her,  she  cherishes, 
in  her  heart  of  hearts,  the  l4ving  children  who  were  ready  to  die  for  her,  and 
Bhe  lowes  then  with  a  Jaother's  warm  affection.    Can  she  be  expected  to 
repudiate  them?    Noi  it  w^uldbe  the  act  of  an  unnatural  mother.    She  can 
never  consent  to  it,  N^verj" 

It  was  stated  in  the  report  that  it  was  impossible  to  conceive  how 
wide  the  door  was  opened  by  the  last  section  for  the  interference  of  Congress 
"with  subjects  hitherto  regarded  beyond  its  range."   One  of  the  most  serious  i 
evils  of  the  /imendmenf  was  declared  to  consist  in  the  vast  addition,  nade  in 
so  many  wajrs,  to  the  power  of  the  General  Governir.ent.    There  had  already 
developed,  said  'he  Committee,  the  tendency  towards  centralization  and  consoli- 
dation, which  had  been  greatly  Increased  by  the  defeat  of  the  States  which  had 
always  been  the  advocatesi^of  State  Rights;  and  that  even  without  new  consti- 
tutional grants  of  authority,  the  Federal  Government  was  no  longer  what  it 
was  once,  but  v/as  now  a  mighty  gi^ant  w  ich  threatened  "to  swallow  up  the  Stages, 
and  to  concentrate  all  power  and  dignity  in  itself."    This  centralizing  ten- 
dency, continbes  the  report,  should  be  checked  rather  than  fostered,  andthat 
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the  "American  people  ought  not,  by  new  gran+,s  of  power,  to  aeon  to  authoriist) 

the  continusJ.  exoroi-^e  of  extraordinary  prerogatives,  undoexied  of  in  the  purer 

and  happier  days  of  the  Republic." 

It  was  the  opinion  of  the  Committee  that  the  ratification  of  the 

Aiendicent  Tfould  not  facilitate  the  restoration  of  the  State,  and  moreover, 

that  no  humiliation  or  degradation  could  be  deeper  than  yieldi^...  to  intimidation 

and  ratifying,  through  fear,  a  measure  which  it  disapproved. 

Only  one  member  of  the  Committee  regi»sed  to  sign  the  report,  and  his  re 

Ve&spn  for  doibg  so  was  based  on  the  belief  that,  in  view  of  all  the  circum- 

.  ^>  "  "~ '  (201) 

)>/  stances,  it  would  be  to  the  interest  of  the  State  to  ratify  the  AmendnGn-b>/was  e 

rejected,  December  13,  by  a  vote  of  45  to  1  in  the  Senate,  Mr,  Harris  of  Ruthep 

ford  casting  the  only  vote  in  favor  of  the -ABwfedment .  (202)   The  House  rejected 

it  by  a  vote  of  95  to  10.    (20S) 

The  report  of  the  jpipt  Committee  of  Horth  Carolina  if.  valuable,  not 
only  from  the  fact  that  it  is  the  largest  and  most  exl:austive  m^do  byany,Ji»puthern 
^tate,  but  alspi  because  it  gives  the  principal  objections  which  induct^ those 
^tates  to- 'reject  the  AmeadSnent  v?ith  such  unanimity. 

Governor  l.!urphy,  of  Arkansas,  had  recommended  the  ratification  of 
the  -mendment,  and  a  resolution  to  do  this  in  order" to  calm  the  troubled 
waters  of  our  political  atmosphere"  was  introduced  December  10,  1866,  (204) 
This  resolution  was  referred  to  the  Committee  on  Federal  Relations,    On  the 
same  day  the56nate  Committee  reported  adverselly  as  to  the  ratification  of  the 
Amendment,    The  report  "as  based  on  the  following  grounds: 

1,  The  Amendnant  had  not  been  constitutionally  propscd  ,  noarlv  one 
third  of  the  jitates  being  excluded  fl-om  all  participation  in  it. 


'201)  N,  C,  Senate  Journal,  1866  -  «7,  pp.  91  -  3  05. 

;202)  Ibid,,  p.  138. 

^203)  K,C.  House  Journal  1866  -  67,  p.  183, 

,204)  Annual  Cyclopedia,  1866,  p.  27, 
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2,  It  haSnot  been  submitted  to  the  President  for  his  aproval, 

3,  "The  great  mid  enormous  pokier  sou^-;ht  to  be  conferred  on  Coggross, 
under  the  Amendment  which  gives  that  body  authority  to  enforce  by  appropriate 
legislation  the  provision  of  the  first  article  of  s^rartre  Sfcnendaent,  in  effect, 
ta>es  away  from  the  States  all  control  over  all  the  people  in  their  local  and 
their  dotiestic  concerns  and  vittually  abolishes  the  State." 

4,  The  second  section,  v/hether  intended  so  or  not,  gave  the  power 
to  bring  aboilit  negrdsaffrat'^e,  iSssM.  with  or  vrithout  the  consent  of  the  States. 

5,  The  third  sectlo  would  disfranchise  many  of  the  best  and  wisest 
men  of  the  State,  and  must  bf  necessity  be  rejected. 

The  Gomnitt'ee  thought  it  preferable  to  bear  their  "troubles,  trials 

and  deprivations,  and  ever  wrongs,  inuignified  silence,"  ftither  than  to  commit 

an  act  of  disgrace,  if  not^  di|  anniMlation,  such  as  would  result  in  the  adoption 

of  thds  Amendment  by  the  Legislature."  ,205^ 

This  report  was  adopted  December  15,  by  a  vote  of  24  to  1,  (206) 

The  House  Committee  reported  against  ratification  Demomber  17, 

stating  as  its  reasons  for  doing  so,  that  the  first  section  made  negroeslcitiocns 

and  prohibited  the,^ates  from  abridg|nga;.y  oftheir  privileges  as  eifciatsnsrBf^— 

i^tifes^f^  ,:Statoi? . 

^^-       '  The  rf&Hs'v.lso   declared  that  Congross  would  be  empowered  to  define 

what  rights  they  should  KBufaam  enjoy  and  to  elevate^  them  by  legislative 

enactment*!;- to  a  politicaj.  equality  with  the  whites.    "it  also  transfers  to 
Gongress", 

continned  the  Committee,"  JTiriediction  of  the  local  and  internal 


affairs  of  t  e  States,  virtually  destroying  the  independenc «=^  of  their  ^ourts 
and  centralizing  their  reserved  powers  in  the  Federal  Government."     Tho 
report  was  adopted  the  seme  day  by  a  vote  of  68  to  2,  (207) 

Governor  Orr,  in  his  message  to  the  General  Assi:ibly  of  South 
Carolina,  Kovenber  27,  1266,  recommended  the  rejection  of  the  Amendment.   It 
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.205  J  Ark.  Senate  Journal,  18G6,  p.  259. 

J2O6)  Ibid.,  p.  262. 

.207)  Ark.  House  Hournal,  1866,  p.  288-  291 
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in  his  opinion,  gave  Cogross  the  absoluto  ri^ht  of  d.ot,enaining  who  should  be 
citiaens  of  the  States,  who  should  exercise  the  elective  franchise,  and  who 
should  enjoy  the  rights,  privileges,  and   immunities  of  citisBnship,   By  it, 
he  contintied,  the  representatives  of  Oregon  or  California,  or  of  any  State,  woild 
be  given  the  power  to  declare  what  should  be  the  neasuro  of  citizenship  in  South 
Carolina  or  anj^other  State,  and  this  he  declared  to  be  an  evil,  sine©  the  citi- 
zens of  the  States  were  more  likely  to  exercise  this  power  judiciously  and  in- 
telligently than  non-residents  who  knew  nothing  of  the  people,  their  necessities, 
resources,  etc,   "With  this  Amendment,  incorporated  in  the  Constitution,"  he 
declared,  "does  not  the  Federal  Govsrnnent  cease  to  be  one  of  'liniited  powers' 
in  all  of  the  essential  qualities  which  constitute  such  a  form  of  government* 
(208). 

About  a  week  bfeoro  this  message  vfas  sent,  Ex-Govsrnor  Perry  of  the 
same  State,  in  an  open  letter  to  the  Editoe'of  the  Sew  York  Herald  (209)  assei'ted 
thfet  the  last  section  of  the  Amendment  destroyed  all  the  rights  of  to  States  and 
centralized  all  pov.er  in  Congress,  and  that  this  was  done,  not  openly, 
b#t  covertly  and  insidiously. 

The  Amendment  was  regected  in  the  House,  December  20,  by  a  vote  of  95 
to  2,   The  Senate  concurred  in  'he  resolution  rejecting  it,  but  the  vote  was 
not  given,  (21C) 

Governor  Pierpo^t,  cf  Virginia,  advir>ed  the  ratification  of  the 
Amenflraenjj  in  order  to  improve  the  condition  of  the  people,  but  the  Legislature 
did  not  follow  his  advice.   The  Amendment  was  rejected  by  both  Houses  January 
9,  1867,  the  vote  in  the  Senate  being  2?  to  0;  in  the  House  74  to  1.  (211^ 

Governor  Humphreys,  of  Mississippi,  characterized  it,  in  his  message, 

as  an  insulting  outrage  to  many   of  their  wonthiest  men,  and  as  "such  a  gross 

usurpation  of  the  rights  of  the  States,  and  auch  a  centralization  of  ]bower  in 

the  Federal  Government" that  the  mere  reading  of  it  was  snfficiant  to  cause  its 

( 206 )  .:,C.  House  Journal,  1866,  p,  3i, 

(209)  Nov,  22,  1866. 

J210J  S,C.  House  Journal,  1866,  p.  284,  and  Senate  Journal,  p,  230. 

(211)  VaU    "       ■    1866-67,  p.  108, and  "       "    p,  101. 
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rejection,  (212)*   Ex-Gorornor  Sharkey,  who  was  Senator-  elect  from  the 

same jtate,  in  a  letter  from  Washington,  September,  17,  1866,  to  Governor 

Hianphreys,  called  attention  to  the  fact  that  the  Amendment  did  not  enumerate 

the  privileges  and  iranunitios  for  which  Congress  might  provide  by  tho  last 

section.   He  also  suggested  thfet  Congress  might  confer  privileges  on  one 

class  to  the  exclusion  of  another  class,  or  might  even  assume  absolute 

control  over  all  tho  people  and  the  &einoogj.tio  conccrn^Jpf  a^tate,  butlijei, 

stated  that  ejiy^tate  which  had  so  little   self  respect  as  to  adopt  it  deserved 

no  better  fate.    To  him,  however,  the  fifth  section  was  the  trojan  horse 

f  mischief,  sines  it  couldbe  construed  to  empower  Congress  to  do  whatever  it 
desired  to  do,  I 

.  ^  m-         He  then  cited  a  similar  provision  attached  to  the  13th  Amendment, 
under  which  Congress  held  that  it  had  power  to  pass  the-preeman's  purcau 
and  Civil  Rights  Bills.    Congress  had  interpreted  the  second  section  of 
that /fnendr.ent,  he  said,  just  as  he  when  G-overnmaBt  o^-Mississipp  had  admon- 
ished many  menbers  of  the  Legisl  ture  that  it  would  be.    He,  therefore, 
thought  they  should  profit  by  the  experience  which  had  been  furnished  by  them 
by  the  same  provision  in  the  13th  Amendnient.  (S12) 

The  Amendment  v;as  unanimously  rejected  by  both  Houses,  in  the  House, 
January  25,  1867,  8© to  0/  end  in  the  Senate,  January  30,  27  to  0,  (814) 

In  Louisiojia,  just  as  in  Arkansas  add  Virginia,  the  Governor 
/  advised  the  ratification  of  the  /jaendnent  but,  as  in  those  two  instances, 
the  advice  was  not  heeded.    The  Governor  did  not  advise  its  ratification  as 
a  matter  of  expediency,  but  itxEaasad  because  he  regarded  it  just  and  proper, 
tho  ;gh  he  thought  tho  States  should  be  required  to  grant  the  iiBgroes  equal 
political  ri'hts.    A  joint  resolution  rejecting  the  Amendment  was  almost 
immediately  intriducod  in  the  Senate,  to  which  both  House'^greod  Without  a 
dissenting  vote,  'he  Senate  February  5,  and  the  House  the  next  day,  (215) 


1 212)  Annual  Cyclopedia,  1866,  p,%521, 

^213)  Atlanta  Intelligence-J'Oct.  5,  and  K,Y,  Herald  Oct.  6,  3866, 

,214  J  IvlcPherson"**-  Reconstruction,  p.  194, 

,215)  Ibid,,  p. '194  said  Annual  Cyclopedia,  1866,  p.  452, 
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Thus,  within  Ioee  than  eight  months  after  the  Amendment  had  been 
submitted  by  Congress,  evorj^  one  of  the  so-called  disf?loyal  ^tates,  except 
Tennessee,  had  rejected  the  i^jnendraent,  three  of  tliem  lonaninously,  and  the 
others  almost  so. 

Of  the  throG  border  9tate5  which  rejected  tfee  /.mendm.ont ,  Kentucky 
com  s  first.    There  was  apparently  no  debate  in  either  House,  the  Amendment 
beirs  rejected  by  both^on  January  8,  1867,    The  vote  ifa  the^House  was  67  to 
27  and  in  the  Senate  24  to  9.  (216) 

Delaware,  one  of  the  threej^tates  that  never  ratified  the  13th 
Amendment,  also  has  the  distinction  of  being  one  of  the  throe^tates  which 
rejected  and  never  afterwards  ratified  the  14th  Amendment.     In  his  message 
tokthe  Logislatux-G,  Governor  r>aulsburyrf  said  that  the  people  had  spoken  so 
emphatically  against  ratification  he  felt  sxa-e  that  it  '^ould  be  rejected.  (217) 
The  Connittoo  in  the  House  reported  against  ratification  February  6,  1867, 
■;nd  this  report  was  adopted  by  a  vote  of  15  to  6.   The  Senate  concurred  "p^ 
next  day  by  a  vote  of  6  to  3.  (218)  ,v   /;:,,v^,C>^^"^ 

Maryland  followed  Delware  the  next  month,  both  Houses  re jectihgthe 
Amendiaont,  March  23(|;  by  a  vote  of  47  to  10  in  the  House  add  15  to  4  in  the 
Senate.  (219) 

Thd  joint  Committee  on  ^deral  delations,  declared,  in  their 
report  March  19th,  that  the  proposition,  which  tlie  States  were  called  upon 
to  ratify,  would  stri^y^^tate  of  powers  most  vital  to  their  safety  and 


freedom,  and  even  to  their  continued  existence  in  any  uaeful  way,  andwould 
i)estow  those  powers  upon  tho  Federal  Government,  feefore  giving  assent  to  such  a 
proposition|   3[?he  Coramitteo  thought  it  should  be  considered  in  all  its 
aspects  and  consequences,    liar j'land '  s  geographical  positq^on,  her  commercial 
relations  with  all  parts  of  the  Union,  as  well  as  her  »oii%idal  dosirow  for  the 
welfare  and  happiness  of  the  vfhole  /Jountry  and  her  desire  for  the  speedy 

f216^  Ky,  House  Journal,  1867,  p.  60^and  Senate  Journal,  p.  62, 

(217)  Del,  Senate  Journal,  1867,  p.  26 

(218)  Ibid.,  p.  176,  and  House  Journal  p.  223 

(219)  Lia.  House  Journal,  1S67  ,  p.  4>44^  and  Senate  Journal,  p,808i' 
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restoration  of  frieo<ily  relations  between  the  States, would,  said  the  Committee 
induce  her  to  makeWery  possible  Bacrifice  to  secure  the  great  objects  of  the 
Constitution,  namely,  "Ti  establish  justice,  insure  domestic  tranquillity, 
provide  for  the  common  defense,  promote  the  general  welfare,  etc."   The 
Conmittoe,  however,  was  enable  to  see  anything  in  the  ppopoaed  Amendment 
which  tended  in  that  direction.    In  order  to  understand  the  natuj?e  and  the 
objects  of  the  Amendment,  they  went  into  the  history  of  it,  and  examined  the 
goT-inds  upon  which  its  ratification  was  urged.   The  report  of  the  Eeconstrui^tion 
Committee  was  gixEH  ^ia(fte?*'a9a*o--:qpa*4©'aTlength,  at  the  conclusion  iSf  whihhthe 
CoEimittoe  said  that  the  report  showed  that  the  avowed  purpose  was  to  puni* 
the  Southern  States  and  people  for  the  future  peace  and  safety  of  the  country  , 
Two  incongruities  in  the  ppopositicn  wore  pointed  out:  first,  that  v/hile  the 
demand  for  conferring  additional  pov/er  .pon  t'e  f^ederal  ^vernmont  was  presented 
in  the  report  of  the  Reconstruction  Committee,  as  if  made  upon  the  Confederate 
hi    itates  only,  it  was  in  fact  mdde  upon  all  the  j^tates,  since  it  would  be  binding 
\       on  all  if  ratified;  secondly,  that  v.-hilo  it  \':ould  greatly  diminish  the  power 

of  the  L;outhern  \tates  in  the  House  ox  xiExx2a:xiHZ±i±xsK  Bepresontatives  it  wouiEd 
at  the  3SJ71Q  time  reduce  that  of  Llsjryltmd  and  othei'___^tatos  v;hich  stood  loyally 
by  the  Government.    The  Cor.'ii!iit,tae  also  reached  the  conclusion  that  the  /Jaend- 
ment  had  not  been  properly  proposed  •«»  nj^tatoa  boing^forcibjy  excluded  from 
n^;T"  n'^rHna  ri-i  ■  misa  4*t  Congress.    It  vwb  pointed  out  that  there  was  no  thought 
of  oompulsoryiiiBaprasentation  in  the  Constitution  and  certainly,  continued  the 
report,  none  of  forcible  exclusion.      The  same  Congress,  which  excluded 
the  Southern  Senators  and'^aprosontatives  had  recogniz  d  thejrr  State  Govern- 


ments as  lafiMlJ^ /accejjting  the  ratification  Sf  the  13th  Anendraont  by  their 
^Jlggislatures,  whi(iii  at  the  sarao  time  alaiining  and  exercising  the  power  to  pass 
tho  Civil  Rights  Bill  and  Preodman  Bureau  Bill  in  virtue  of  that  Amndment, 
The  fact  that  the  Amr-ndment  had  not  been  properly  proposed  was  of  itself  an 
insuaRorablo  obstacle  to  its  ratification  by  Maryland,  but  the  Conniittea  states^ 
that  if  this  fact  wero  otherTTiso,  the  State  could  not  voluntarily  assent  to 
any  of  the  propositions  of  tho  Amenaraent.    Allusion  was  made  to  "the  danr^er  of 
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rashly  distm-bln^j-lie  admirable  adjustnont  of  tlia  balanco  oC  powers  bo- 
tweon  tho  PederalJilSta-te  Governjaonta,  -while  tha  passions  of  man  wore  lii^jhly 
oxcitsd,  tlius  rondoring  them  blind  to,  and  roc':l6ssjLof ,  consoq.!  encaa.   The 
fathers  "guardod  against  tho  danger  of  consolidation.    That  now  i;^  tho 
/-^ock  upon  vvhihh  oui»  simp  of  Jjtato  is  in  inuuinent  danjar  of  being  toblly 
wroclrod"  doclarafl*^ '.o  report. 

The  object  and  effect  of  the  first  clause  of  section  one  was  to  si^® 
Congress,  it  was  asserted,  instead  of  the  States,  the  right  to  detonnine  who 
should  be  deemed  citizens  of  the  States,  and  that  redidsnco  should  be 
necessary  to  constitute  citizenship.    All  the  provirdons  of  tho  Anendnent, 
it  was  stated  "must  ho  road  in  the  lirJ^-t  of  the  fifth  section,  and  of  the 
interpretation  already  given  by  Congress  to  the  same  language  in  the  17th 
Amendment".    To  provids  for  tho  protection  and  regulatiojj  of  lif:,  liberty, 
and  property  was  declared  to  bo  "the  sola  and  exclusiva  ri'^ht  of  ovei-y^tate" , 
and  that  the  proposition  to  invest  Congress  with  the  power  of  supervision, 
interference,  and  control  over  ^tate  legislation  in  regard  to  those  question^, 
was  \drtuall7  to  ompower  Congress  to  abolisli  the  State  Governiaonti2-  • 

In  regard  to  the  second  section  the  Committee  said  that  it  would 
abridge  a  right  of  the  States  thsretoforo  unquestioned.    It  was  a  well  Imown 
fact,  it  was  stated,  that  the  raproseiitation  of  the  South  would  be  conatitution- 
allj''  enlarged  by  the  ©mancipation  of  tho  slaves,  but  that  oven  then  that  section 
would  be  in  such  a  hopeless  minoritj/',  that  it  would  be  difficult  to  imagine 
a  higher  compliment  or  tributo  than  was  paid  by  the  RecoBstruction  Committee  to 
tho  moral  power  and  intellectual  prowess  bf  Southern  t>epro3ontatives  in  the 
expression  of  the  fear  and  danger  that  thej/v/ould  control  Congress  if  admittod 
without  diminished  power. 

Tho  thirdsection  was  objectedto  on  the  grouhd  that  it  was  expost  fact^, 

rather 
and  the  fourth,  220:001  on  the  ground  that  it  would  inspire  apprehensioiiyythan 

Bonfidonco,  in  regard  to  tho  ptiblic  debt,  and  that  compensation  should  bo  made 

l^iJie  slaves  of  Maryland.  (220) _^ 

(2S0)  Laws  of  Ivlaryiaad,  18G7,  p.  879-311,  also  Doc.  -.£!.,  HoiwTIournalA  and 
Docuaionts  1367. 
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Governor  Swann,  in  hiaaessoge  Januaj^y  4,  1867,  said  that  it  could 
not  havo^abbafi^eiinotice  that  the  five  'propositions  of  the  Amoncfeiont  embodiotl 
sioro  than  their  language  would  seen  to  convey.    The  last  clause,  he  declared, 
which  gave  Congress  power  to  enforce  other  propoeritions  by  appropriate 
legislation" ,  might  leave  the  Southern  and  borde:!f^tates  at  the  mercy  of  a 
»©«:•  congressional  majority,  which  ai^ht  become  dangerous  46  the  ^berties 

of  the  tjeople  in  times  of  hi 'h  party  excitement ^  and  sectional  a-3rterrut«>n.  (22} 

r  ^ 

California  is  the  only^tate  that  neither  rejected  hor  ratified 

the  Amendmont.    The  Hnuca  Comiitteo  on  Foderal^elations  reconunendod, 

Llarch  4,  1865,  that  it  be  not  ratified  v/hile  the  Senate  Gonmittee  March  20, 

reported  in  favor  of  ratification  (222),  but  no  vote  seems  to  have  been  taken 

'-^-   either  House.    This  was  no  doubt  duo  to  the  fact  that  the  House  was  Democaat- 

ic  and  tiie  Senate  Republican  so  that  it  was  usloss  to  veto,  y^    This  so-nowhat 

extended  exaiiiination  of  the  action  and  views  of  the  different  ^tatos  in  regard 

to  the  Aaendmont  leaves  but  little  doubt  as  to  the  viov^^enora'.lly  held  regarding 

its  object  ajrid(t|p«pose.    To  be  suro,  the  members  of  several  of  tlie  5>egislatuBes 

were  eleotad  prior  to  the  submission  of  the  i'jnendirient  and  on  an  entirel  '  diffee- 

ent  issue,  so  that  their  action  nay  be  said  not  to  represent  the  will  (f  tthe 

people, but  the  co:nmand  of  political  leaders,  ..  ■-TfefB--««>aten4^0n"»4gJ*fe^-'fee-ir9ll 

f£iuadad-in-aoao-i«stsci©*Qi^  but  when  vievved  in  the  light  of  the  elections  which 

wore  soon  to  follov/,  4(fe  should  have  little  weight  for  the  Rai.cals  swept  the 

country  in^tho  elections  of  1866  in  almost  overy3.tato  North  of  Mason  &  Dixon's 

line,-o£.^«»i  with  incBeased  majorities.   It  may  be  properly  saio  hovfovor,  that 

if  the  question  of  the  ratifiction  or  rejection  of  tlie  toendnent  had  been 

presented  to  the  people  by  i'.self,  the  result  mi^htJiavfe  been  (^awsW  differynt. 

The  question  the  people  had  to  decide  or  to  detoi-iuine  in  the  election 

vfas  not  a  simple,  but  a  coniplioated  one.    The  first  section,  most  important  Sf 


(221)  Ivld.  House  Journal  and  Docuiaonts,  1867,  Doc.  A.  p.  21. 

(222)  Gal,   "      "   18G7  -  63,  p.  611,  and  Senate  Jo^ornal,  p.  675. 
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all,  was  largely  lost  sif^ht  of  in  tho  general  axiitement.   Furthermore, 
the  psoplo  were  not  in  a  frsjno  of  nind  to  consider  any  question  cal^aly  aid 
doliborately,  and  ip  was  certainly  a  most  inopportune  time  to  soci-iro  the 
sober  gudgment  of  the  people  in  changing  the  fundaauental  law  of  the  Country. 
Iynij((y  cause  surprise  that  +he  people  and  the  States  were  willirF, 
1  f  to  increase  the  povj'cr  of  tho  central  goveriiment  to  the  extent  contemplated  by 
tho  frconers  of  the  Amendment,  but  it  does  not  seen  so  strange  when  we  con^!^'^-i^<^ 
tho  circunstancoG«   The  people  ivero  laado  to  feel  and  believe  that  the 
preservation  of  the  Union  was  sClgain  at  stake;  lS;di^  if  "t^i®  Amendment  wasnot 
adopted,  the  "Rebels'  would  soon  be  in  control  of  the  Government  at  Washington^ 
that  thej^nationol  debt  would  be  rppudiated;  that  the  Rebel  debt  v/ould  bo 
assumed;  that  the  slaves  would  be  pc.d  for;  that  treason  ijould  be  glorified,' 
and  that  los'^alty  would  be  made  odious.    Manj--  of  t  e  people  held  government 
bonds  and  noted,  and  to  insure  their  payment,  voted  for  the  Amendment;  others 
thoroighly  hafed  the  South  and, to  weaken  the  power  of  that  secti  n,  supported 
it;  others  still  wanted  to  perpetuate  their  party  and  saw  the  opportunity  to 
do  this  by  incorporating  the  Amendment  in  the  Constitution;  wh^^^many  no  doubt 
vrsro  dincoro  in  their  devotion  to  ^he  Union  and  were  willing  to  do  anything  for 
iTs  preservation,  and  .believing  the  Amendment  nooessarytfor  t'nxs,  voted  for 
it.    With  all  these  vatious  and  heterogeneous  elements  at  work,  there  is 
really  nothing  to  surprise 'that  tho  AmendmBAt  wa#;ovcrwhelmingly  ratified 
by  the  popular  vote.    Moreover,  there  can  hardly  be  any  doubt  but  that  tho 
action  of  some  of  tho  raflical,  hotheaded  men  in  'he  South  contributed  to 
swell  the  Radical  majority  inthe  North,    The  Memphis  riots,  the  riot  a* 
New  Orleans,  and  the  attitude  of  many  in  spoechod  and  acts  -  all  tended  to 
increase  the  flame  at  the  North, whilw  everything  was  seized  upon  by  the 
Radican  politicians  to  sho.?  that  the^outh  was  still  rebellious  and  disloyal, 
axK  that  the  negroes  would  be  re-OHslavod,  and  that  the  Union  would  be  de- 
atroyod  if  the  Democrats  were  once  permitted  to  get  control  of  the  Govern- 
ment.  One  has  onl^r  to  readAthe  speeches  made  during  the  campaign  to  see  that 
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the  efforts  o.C  most  of  the  political  orators  ware  to  arouse  tho  passiona  ifff 

the  people,  to  increaseo  thoir  prejudicos  and  hati'od  to  appeal  to  selfish 

raotives,  and  to  clothe  all  those  appofils  in  terms  of  rights  and  jastice. 

If  t'lore  is  any  surpris  it  should  be  the  majority  was  not  larger  than  it 

really  was.  ^ 

As  in  all  questions  of  ^h^  kind,  the  great  mass  of  the  people  never 

really  oomprohonded  the  meaning  and  purpose  of  the  Amondraent,  and  of  those 
v/ho  didy  many  chose  what  thay  considered  the  loss&r  of  two  su-DT)osed  .evils  -  /- 

preferring  to  have  the  GoVeniraent  in  the  hands^of  'he  Democrats  vfithout  the 

Amendment,    For  the  question  was  so  presented  as  to  nake  it  practically 

impossible  to  reject  the  Amondnont  and  still  keep  tho  CJovernnent  in  control 

of  the  Radicals,  since  the  Legislatures,  which  were  to  act  on  the  Amendnent, 

would  in  many  instances,  elect  United  States  Senators  as  well. 

In  the  subsequent  chapters,  we  shjill  give  the  intei-poatatlon  given 

the  Amendment  by  Congress  aa  ■w<rt.jb»»<ta- by  the  Courts, 
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